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Conflicts of Interest in Engineering®

“The term ‘conflict of interest’ bespeaks a situation in which regard for one duty
tends to lead to disregard of another.” (U.S. v. Miller, 463 F. 2d. 600, 602)

“Generally, when used to suggest disqualification of a public official from per-
forming his sworn duty, the term ‘conflict of interest’ refers to a clash between
public interest and the private pecuniary interest of the individual concerned.”’
(Gardner v. Nashville Housing Authority, 514 F. 2d. 38, 41)

Few texts in engineering ethics devote any space to conflict of interest. Per-
haps that is because the topic strikes most text writers as foreign to engi-
neering, not a concern of those whose profession is to mold the material world.
Yet, as we shall see, conflicts of interest turn up in engineering far more often
than one might expect. Because all engineers must exercise professional judg-
ment on behalf of a client or employer, all are subject_to conflicts of interest.
Unnoticed, such conflicts can cause an engineer serious trouble.

This is an introduction to the study of conflicts of interest in engineering.
We shall begin by examining in detail a recent case of such conflict, bringing
out the relevant principles and discussing their importance for engineers as
professionals and as moral agents. The case is both historically important and
an absorbing cautionary tale. But it is given pride of place here primarily be-
cause we know more about it than we know, or are likely to know, about most
other instances of conflict of interest in engineering.

Having presented the relevant principles in this way, we shall consider four
applications. These are all drawn from the “opinions” of the Board of Ethical
Review, the ethics committee of the National Society of Professional Engi-
neers.! They should both help the reader get used to the relevant principles
and demonstrate the need for engineers to understand them. Ten more such
cases are included at the end of this text for use in classroom discussion.

I. Hydrolevel: The Facts

On May 17, 1982, the United States Supreme Court upheld a civil judg-
ment against the American Society of Mechanical Engincers (ASME) for vi-
olating the Sherman Anti-Trust Act.2 Hydrolevel (as the case is commonly
called) may be to engincering cthics what Watergate was to legal ethics. Most

*We should like fo thank the stall of the Center for the Stady of Ethics in the Professions and
this project’s Advisory Panel for all the Tielp given us both in fornwlating, the project and e
rying it o completion



of the individuals involved were engineers, persons holding high office in in-
dustry and in ASML. Some may in fact have engaged in conduct they knew
to be unlawlul. Certainly it is widely believed that they did. But the special
interest ol Hydrolevel here is that there was something seriously wrong with
the way the principals conducted themselves, even supposing all acted with
the best motives and without realizing that what they were doing was illegal.
Whaltever clse Hydrolevel is, it is a case of conflict of interest. To understand
what the principals did wrong (even supposing them to have acted with the
best motives) is to understand much about conflict of interest. So, let us begin
our study of conflict of interest by looking at Hydrolevel in detail.

On April 12, 1971, ASME received an inquiry concerning a 43-word para-
graph in its 18,000 page “Boiler and Pressure Vessel Code.” The Code is one
of about 400 model standards ASME maintains. While only advisory, these
standards have a powerful influence. Federal regulations have incorporated
many of them by reference, as have many cities, states, and Canadian pro-
vinces. Because of the influence and complexity of the codes, there is often
need to have them interpreted. ASME responds to at least 10,000 requests
for interpretation each year. Like the codes themselves, these interpretations
are only advisory.?

The inquiry concerned paragraph HG-605a which provides in part: “Each
automatically fired steam or vapor system boiler shall have an automatic low-
water fuel cutoff, so located as to automatically cut off the fuel supply when
the surface of the water falls to the lowest visible part of the water-gauge
glass.”* The purpose of the paragraph is to prevent the “dry firing” that can
damage (or even cause an explosion of) a boiler with too little water in it. The
inquiry came from McDonnell and Miller, Inc. of Chicago (M &M), which
had for decades dominated the market for low-water fuel cutoffs. The inquiry
simply asked, “Is it permissible to incorporate a time-delay feature in the cut-
off so that it will operate after the boiler water level reaches some point below
the visible range of the gauge glass?”’®

The inquiry was signed by Eugene Mitchell, M &M vice president for sales.
Mitchell made the inquiry because a competing firm, Hydrolevel Corporation
of Farmington, New York (Hydrolevel), had entered the low-water cutoff
market a few years before with a cutoff that included a time delay and early
in 1971 had won a contract from the Brooklyn Gas Company, an important
M&M customer. If ordinary use of Hydrolevel’s time-delay cutoff were con-
sistent with ASME safety standards (and were commonly believed to be con-
sistent), M&M might well lose its predominance in the market. If, however,
there were even some doubt about the safety of Hydrolevel’s cutoff, M&M
sales staff could easily protect M&M’s share of the market. Mitchell knew
that Hydrolevel’s cutoff could be installed safely. But he also thought the cut-
off could not be installed so as to cut off before the water level fell below the
visible range of the gauge glass without being positioned much higher than
other cutoffs.® If he could get ASMIE to say that HG-605a meant that the

water level in the gauge could not drop from sight without immediately trig-
gering a fuel cutoff, M&M salesmen could argue that the Hydrolevel cutoff
would violate ASME standards if positioned in the ordinary way. They might
also argue that it would violate ASME standards wherever positioned. The
same sixty-second delay that could prevent unnecessary cutoffs could, it seemed
to Mitchell, also allow a hot and suddenly almost waterless boiler to crack or
explode.

Mitchell discussed this sales strategy several times with John W. James
M&M’s vice president for research. James had been a member of the ASME’
su})committee responsible for heating boilers (the “Heating Boiler Subcom-
mittee of the Boiler and Pressure Vessel Committee”) since 1950 and had also
had a leading part a few years before in rewriting the Code of which HG-605a
was part. James suggested a meeting with T. R. Hardin, chair of the Heating
Boiler Subcommittee. The meeting occurred in late March 1971. Hardin (in
town for other business) came by the M&M office and the three (along with
M&M’s president) went to dinner. During dinner, Mitchell asked Hardin about
HG-605a. Hardin answered that he believed it meant what it said: the water
level should not drop from sight without triggering the cutoff immediately.
Soon after that meeting James drafted a letter of inquiry to ASME, sending
a copy to Hardin, who made some suggestions which were incorporated into
the final draft.

The inquiry was addressed to W. Bradford Hoyt, secretary of the Boiler
gnd Pressure Vessel Committee. Hoyt treated it as a routine inquiry, directing
it to the appropriate subcommittee’s chair, T. R. Hardin. Hardin then pre-
pared a response without referring his action to the whole subcommittee for
approval. He was entitled to do this provided the response was treated as an
“unofficial communication.” Hoyt signed the unofficial communication Hardin
drafted and sent it out on ASME stationary. That letter, dated April 29, 1971
advised that a low water cutoff must “operate immediately” when the walc;
level falls below the lowest visible point of the gauge glass and that a cutofl’
with a time delay gave “no positive assurance that the boiler water level would
not fall to a dangerous point during a time delay period.”” While the responsc
fhd not say that Hydrolevel’s time delay was dangerous, that was a plausible
inference. M&M used the ASME letter to discourage potential customers
from buying Hydrolevel’s cutoff. The strategy seemed to work.

Hydrolevel learned of the ASME letter carly in 1972 through a former
customer and immediately requested a copy from ASME. This was duly sent
on February 8, 1972, the name of the inquirer (Mitchell) being omitted as
ASME policy required (to preserve confidentiality).

Hydrolevel was, of course, not happy with the interpretation. On March

23, llyd.r()lcvcl wrote Hoyt a ninc-page letter explaining why ASMI should
corrcc.l its ruling. Hoyt sent Hydrolevel's request to the Ilc:lhlinp, Boiler Sub
C()‘ln.nllllcu On May 4, the subcommittee voted (o contirm the intent of the
original rexponse. Jumes, who had by then replaced Hardin as chair of (he



subcommittee, abstained from participation in the subcommittee delibera-
tions on that question but reported the vote to the Boiler and Pressure Vessel
Committee. The full committee voted to send Hydrolevel an “official com-
munication.” Dated June 9, 1972, it “confirmed the intent” of the letter of
April 29, 1971, but advised Hydrolevel that, while cutoffs with time delay
were not expressly forbidden, they had to be positioned to cut off before the
water level fell from sight® While James took no part when his committee
decided how to respond to Hydrolevel, he did (at the drafting committee’s
request) help to draft a critical sentence of that response.’

Hydrolevel seems to have found the response insufficient to permit it to
compete successfully with M&M. There still seemed to be doubt about the
safety of Hydrolevel’s low-water cutoff.

That is where events stood until July 9, 1974, when the Wall Street Journal
published an article describing Hydrolevel’s difficulty trying to sell a fuel cut-
off many in the industry thought to be in violation of ASME’s Code. The
article suggested “close ties between a dominant company in an industry and
the professional society that serves as its watch dog.” The only “close tie” the
article noted was that James, an M &M vice president, had been vice chair of
the appropriate ASME subcommittee when M &M made its original inquiry
and chief drafter of the Code involved.1?

The article produced an uproar within ASME. For example, the vice pres-
ident of ASME’s Region 11 wrote that “If the facts are as stated in the article,
it would seem that Mr. James should not only be relieved of his duties on the
Board of Codes Committee but he should also be kicked out of ASME for
unethical conduct.”!! ASME’s Professional Practices Committee then inves-
tigated, found nothing improper or unethical in James’ conduct, and com-
mended him for conducting himself in a forthright manner as chair of his
subcommiittee. The Professional Practices Committee did not, however, have
all the facts. James had not informed the Committee of his meeting in Chicago
with Hardin, of his (or Hardin’s) part in drafting the original inquiry, or of
his part in drafting the June 9 response to Hydrolevel. None of this came out
until March 1975 during hearings before the Senate’s Subcommittee on An-
titrust and Monopoly.'? Hydrolevel filed suit a few months after those hear-
ings, charging M&M, ASME, and Hardin’s employer, Hartford Boiler

Inspection and Insurance Company, with unlawful restraint of trade.

Names to Remember

Hardin .................... chair of Heating Boiler Subcommittee (of ASME Boiler
and Pressure Vessel Committee) and vice president of
Hartford Boiler Inspection and Insurance Company.

Hoyt......ccovvevivnnnn secretary of ASME Boiler and Pressure Vessel Com-
mittee, in charge of correspondence for that committee
and its subcommittees.

Hydrolevel .............. Hydrolevel Corporation of Farmington, New York, the
corr.lpgny' M&M wanted to put out of business, the
plaintiff in Hydrolevel, the legal case.

James................ M&M. vice president for research, a drafter of relevant
SGCt.IOIlS of the Boiler and Pressure Vessel Code, vice
chair of Heating Boiler Subcommittee when Hardin
was chair, and chair of that subcommittee after Hardin
retired.

M&M.................. McDonnell and Miller, Inc. of Chicago, makers of the low-
water cutoff dominating the market before the entry of

. Hydrolevel’s time-delay cutoff.

Mitcheli ................. M &M vice president for sales.

Il. What Did They Do Wrong?

' So, as§uming that Hardin and James acted from the best of motives,!3 what
(1f. anything) was wrong with what they did? There are at least three v,va
might try to answer that question. e

One way would point to the consequences of what Hardin and James did

for example, that they may have driven Hydrolevel out of business or re-’
vented an improvement in boiler safety. Let us call this way of explainin vfh t
makes an act wrong “consequentialist.” s

. A §econd way to explain what makes an act wrong would be to point to a
violation of some social rule, for example, to the violation of an ASME pro-
cedure or federal law. We might call this way of explaining what makeéJ an
agt wrong “ethical relativism” (because it makes the ethics of a situation rel-
ative to.what the social rules happen to be).

A third way to explain what makes an act wrong is to point to somethin
gboyt the act itself (given the context in question) which makes the act ob%
Jectlona.ble whatever its actual or probable consequences and whether this or
that soc1.al.rule permits it or not. For example, an act might be wrong simpl
because 1t‘ is an instance of lying or a betrayal of trust. This way of answcrgly
our ques‘tlon Is sometimes called “ethical absolutism” because the answer i%
no: relative to this or that social rule. But it is probably less misleading to call
lt' duty-based” (or “deontological”) because it relies on considerations of dut
directly (even though the duties may themselves be defended in part at leas};
by appeal to the overall consequences of having such duties). These duties are
sometimes called “natural” (or “absolute™) to distinguish them from the

(13 .
conventional” (or “relative”) duties i
uties imposed by law or other .
rules. y merely social

V\I/Inch of lhc:.\'(..‘ three ways of explaining why an act is wrong should we
cmploy to determine what, if anything, Hardin and James did wrong? Let us
consider these wiys one at a time. k
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A. Consequences

What Hardin and James did certainly had consequences. Fgr example,
M &M printed ASME’s April 29 response in a booklet en‘qtleq The Oplio—
sition  Who They Are, How to Beat Them.” The booklet, <.i1§tr1buted tosa c:,s
stadl late in 1971, included a message from Mitchell describing Hyd.roleveli‘
time-delay cutofl and stating that such a device “would defeat 'the intent o
the ASMLi Code and this should definitely be brought to the attention of anyone
considering a device which included a time delay in the }ow water cu(tloff cir-
cuitry.”’™* The ASME letter gave legitimacy to Mitchell’s ()'p1n10§15 and seems
to have had much to do with driving Hydrolevel out.of business.

So, on the one hand, what Hardin and James did haq some bad conse-
quences. Their acts helped to drive Hydrolevel out f)f business and that was
bad for Hydrolevel. On the other hand, what tl}ey did helped M&M keep ;cs
share of the cutoff market and that was certainly good for M&M. But the
evaluation of consequences cannot end with that. The consequences of what
Hardin and James did went on. Hydrolevel sued. M&M settled out of court
for $750,000. Hartford also settled. They paid Hydrolevel $75,000. ASME
went to trial and lost. The judgment against ASME, $7,500,000, was equal
to three-fourths of its annual budget. That was bad for M&M, Hartfo.rd, and
ASME but good for Hydrolevel. ASME appealed, lost on the decision dbut
won rehearing on the damages. The case was settled when A.SME agreed to
$4,750,000 in damages.'® In the end, Hydrolevel (or rather its ownf:rs) may
have gained more than it lost (ignoring what must be very sgbstantlal attor-
neys’ fees). Its winnings in court amounted to far more than its profits over a
decade. But how should we balance all these gooq and bad consequences to

decide whether what Hardin and James did was rlght?.Do they merely bali
ance out (since one side’s loss seems to be another’s gain)? O.r qo they tgta
up to a bad outcome overall? Or to a good on.c? Consequentialism requlreﬁ
some method of balancing consequences one against another to reach an overa

evaluation. What method should we use? ‘

Might there have been some further consequences? Certainly. For ‘(;X-
ample, driving Hydrolevel out of business might ha.ve suppressed a new boiler
cutoff which, if widely used, would have substantially rgduced .b<.)1ler explo-
sions and otherwise substantially improved boiler operation. Driving Hydro-
level out of business would then have had consequences so bad that few people
would think they could be outweighed by any advantage to M&M or Hydro-
leV(\:)l\}as Hydrolevel’s cutoff that much better than M&M’s? Itj that is the sort
of question we must answer before we can say what (if anything) was wrong
with what Hardin and James did, we cannot say wl'lat was wrong with what
they did. We do not have the answer and we are not likely to get it. ‘I‘,aborator’):
tests are only suggestive and we are not likely ever to get a good “field test.

(§]

So, any decision we make based on the consequences of Hydrolevel’s de-
mise must rely either on educated opinion or on something less reliable. Ed-
ucated opinion is the judgment of those whose experience and learning have
made them relatively reliable guides in answering questions of the sort posed.
Educated opinion seems to be divided. Both Hydrolevel and ASME had out-
side experts at trial, some testifying to the superiority of Hydrolevel’s cutoff,
others testifying to the possible dangers of its use.!” When outside experts
disagree, we naturally turn to some body of experts capable of sorting out the
opinions of individuals and arriving in that way at some authoritative con-
sensus. Because our concern here is boiler safety, the natural place for us to
turn for such an authoritative statement on boiler safety would, of course,
ordinarily be ASME’s boiler Code and the committee with authority to in-
terpret it. Unfortunately, that Code and committee are part of our problem.

But there is one more alternative to consider. The market itself is a possible
source of the information we need. Victory in a free market is good evidence
that the victorious product is better than its competitors. M&M’s victory over
Hydrolevel is, however, not good evidence that M &M’s cutoff was safer than
Hydrolevel’s. There are two reasons why not. First, the market measures overall
value, not safety as a distinct factor. One product might be less safe than an-
other but sell better for other reasons, for example, because its low cost more
than pays for the higher insurance premiums its use entails. Second, Hydro-
level in effect charged that M&M used unfair means to win its victory. If
M&M did rig the market, the market cannot tell us even whether overall
M&M’s cutoff was better than Hydrolevel’s. The verdict of this market would
not have been the verdict of a free market. Did M&M rig the market? We
don’t know. If ASME’s letter of April 29 was a sensible reading of the Code
and the Code itself was correct, then M&M’s use of that letter to discredit
Hydrolevel would not have been unfair (unless there was something wrong
with the way M&M obtained the letter). All else equal, information should

not distort the market.!8

So, it seems, we cannot make a reliable Judgment that Hydrolevel’s demise
served or disserved the public good. If we cannot do that, we cannot make a
reliable judgment that overall the consequences of ASME’s response of April
29, 1971 and June 9, 1972 were bad (or good). Without such a judgment, we
cannot provide an appealing consequentialist explanation of what was wrong
with what Hardin and James did. So, if we are to explain what was wrong
with what Hardin and James did, we must, it seems, do it by showing that

they violated a social rule or that they failed to act in accordance with some
natural duty.

B. Social Rules and Individual Conscience

“Rule™ (as used here) includes standards of conduct evident from practice
(that is, so called “unwritten rules™) as well as those standards expressly
adopted. A “socinl rule™ is a rule (hat may vary from onc society to another

7



just beeause one sociely chooses one rule while another chc?oses another r.ule.
Wu can distinguish at least three sorts of social rule Hardm.or James m1ght
be thought (o have violated: 1) ASME rules, 2) rules‘ governing all engmf:;r;
(in the United States), or 3) federal law. Let us consider these three possibil-
ities one at a time. .
”'“;‘. ASME Rules. Did Hardin or James violate any ASME rule? Hardin
did meet with M&M executives to discuss a question likely to come befor.e
him as chair of the Heating Boiler Subcommittee. Indeed, he' expressefl ‘hlS
opinion on the question and helped draft an inquir‘y s0as to obtain that opinion
from ASMLE. The Scnate subcommittee investigating the Hydrolevel case
found that objcctionable. But ASME officials did not. For example, Melvm
R. Green, Managing Director, Research Codes and Standards section of
ASME, defended what Hardin did in this way:

| think you must recognize that you are trying to get words in a letter, so thl?t
you clarify a provision in the code. And to get the proper words, I do not rea );
see that there was anything wrong with that, because I, when I was secretary o
the Boiler and Pressure Vessel Committee, had people who would telephone 1né
quiries to me and they would say—I would g%ve. an ap§wer,f)n the telephone ar}x1
then they would say, “Well, how can I get this in writing?” I woulq sug}%est the
wording for the inquiry, so that they could get the response to clarify that par-

ticular part of the code.!®

Hardin’s meeting with M &M executives and his help in drafting th.e inquiry
to his own committee are thus so far from violating an express or tacit ASME
rule that they appear to be part of ASME’s ordinary procedures.

Hardin’s other acts also seem to be consistent with ASME rules. A§ noted
carlier, Hardin was entitled to answer M &M’s inquiry 1f“he thou.ght it suffi-
ciently routine (provided his response was treated as an unofﬁma.l commu-
nication”). He apparently thought the inquiry was sufficiently routine, a case
of the Code meaning just what it said.?® And it is n(.>t clear even now that. he
was wrong to think so. The Heating Boiler Subcommltteje and,t,he wl}ole ]?qller
and Pressure Vessel Committee later “confirmed t.he intent (_)f h3s 01.f1g1na1
response. Hardin treated the response as an unofficial communication _]U.St as
ASME rules required. Hardin did not, it is true, r.eveal to. the Pfofcssmpal
Practices Committee his meeting with M &M executives or his part in draftllng
the inquiry. We do not know why he did not. The most favorabI.e explanation
is that he was not asked directly and did not see why he spou‘ld raise the matter
himself. If ordinary ASME procedure was as Green indicates, thf: Proqu-
sional Practices Committee would not have cared what part Hardin had in
drafting the original inquiry (and so, they probably would not have found that
revelation worth the trouble of a hearing). Indeed, Green tolq the Senate sgb—
committee that he considered Hardin’s conduct perfectly ethical, even taking
into account what the subcommittec had uncovered. !

H

ASME rules seem to be equally kind to what James did. Green defended
James’ self-effacing part in drafting the April 12 inquiry in this way:

Well, here again, I think you must understand the voluntary standard system.
Many people, who serve a great deal of their time in a code activity, try to iden-
tify themselves with the code activity. And there is another part [of their life]
where they would be in the Government or employed by industry. If they have
fto make] an inquiry from that Government agency or that company, they will
have an associate, within the [agency or] company, who will sign the inquiry and
send it tous. . . . [It] is just a matter of trying to keep their house in order.2?

In other words, having someone else sign the letter was James’ way of keeping
his work on the Heating Boiler Subcommittee distinct from his work at M&M.,
That he wrote the inquiry should be irrelevant to the response it received. If
signed by Mitchell, the inquiry would not have an authority that might come
from having the name of the subcommittee’s vice chair subscribed to it. Should
James have signed the inquiry? Nothing in ASME rules required him to. In-
deed, Green makes it sound as if ASME practice would have condemned James
for signing the inquiry had he done so. James would not have “kept his house
in order.” Even according to ASME practice, there was no reason for James
to inform ASME’s Professional Practices Committee of his part in drafting
the original letter.

What about James’ part in drafting the official ASME communication of
June 9, 1972? Again, James seems to have done as ASME rules allowed. A
subcommittee chair would nor normally have stepped down even though he
helped to draft the inquiry the response to which was under review (and, it
seems, even though he worked for a company that had an interest in the out-
come). According to Hoyt, James stepped down only because Hydrolevel’s
letter to ASME had complained that ASME seemed to be out to destroy a
new product. That James should help draft the June 9 response to Hydrolevel
was, Hoyt said, “perfectly normal because the chairman is in the best position,
on the basis of experience, to know what the intent of his subcommittee is.””23
James was “merely trying to be helpful in selecting words that would be ap-
propriate to clarify the subject.”?* Green concurred. As far as he was con-
cerned, there was nothing in what James did contrary to ASME practice.?s

2. NSPE Code of Ethics. That Hardin and James did not violate any ASME
rule does not mean that they did what was professionally proper. As engineers,
their conduct is also subject to evaluation under the Code of Ethics of the
National Society of Professional Engineers (NSPE)—at least insofar as the
Code itself expresses a well articulated standard of conduct for engineers.
(ASME, like many other engineering societies, also has a Code of Ethics of
its own, but at the time their Code had no general provision concerning conflict
of interest.) A cursory reading of the present Code may seem to provide sev-
eral provisions Hardin or James violated.?® But a closer reading makes every-
thing much less clear. Let us consider (hose potentially relevant provisions one
atatime beginning with the most specific.

H



a. “Luaithful Agent.” The Senate subcommittee investigating the Hydro-
Jevel complaint suggested that Hardin and James each did something wrong
because cach had a conflict of interest that should have stopped him from
doing what he did. A federal court of appeals made the same point.?” Section
[11.5 of the NSPE Code of Ethics specifically discusses conflicting interests.
“Engineers shall not,” it says, “be influenced in their professional duties by
conflicting interests”. This seems clear enough, but the only examples the Code
gives of such conflicting interests are a) accepting “financial or other consid-
erations, including free engineering designs, from material or equipment
supplicrs for specifying their products”, and b) accepting “commissions or
allowances, directly or indirectly, from contractors or other parties dealing
with clients or employers of the Engineer in connection with work for which
the Engineer is responsible.”” So, if this is all NSPE means by “conflicting
interests”, neither Hardin nor James had a conflict of interest. They accepted
no consideration from material or equipment suppliers for specifying their
product. They also accepted no commission in connection with work for which
they were responsible. Is there any reason to limit the term “conflicting in-
terests” (or “conflict of interest™) to cases like those expressly listed in Section
T11.5? Well, that depends on considerations beyond the mere letter of this sec-
tion, doesn’t it? We shall have to look further.

Section IL.4 also deals with matters most people would think involve con-
flict of interest. “Engineers shall,” it says, “act in professional matters for each
employer or client as faithful agents or trustees.” Would a “faithful” agent or
trustee allow himself to act as Hardin or James did? There are really three
questions here. First, can one be a faithful agent or trustee and yet have a
conflict of interest of the sort Hardin or James had? (Of course, we haven’t
yet concluded that Hardin or James had any conflict of interest as the Code
defines that term.) Second, how would a faithful agent or trustee act if he had
such a conflict? And, third, did Hardin or James act differently?

Section I1.4(a) provides at least a partial answer to the first two of these
three questions. “Engineers shall,” it says, “disclose all known or potential
conflicts of interest to their employees or clients by promptly informing them
of any business association, interest, or other circumstance which would in-
fluence or appear to influence their judgment or the quality of their services.”
Section I1.4(a) thus understands the term “conflict of interest” to include more
than the two examples of conflicting interests mentioned under Section IIL.5.
A conflict of interest can, it seems, be any business association, interest, or
other circumstance that could influence or even just appear to influence an
engineer’s judgment or the quality of his service. Both Hardin and James had
conflicts of interest in this sense (that is, a bias). That Hardin had given his
opinion on the cutoff inquiry informally (and perhaps without due consider-
ation) could reasonably be supposed to have influenced his judgment when he
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later actually undertook to respond more formally (and, because that can rea-
§0nably be supposed, there is at least an appearance of such influence). Sim-
ilarly, James could not be certain that his contribution to the ASME leéter of
J une 9, 1972, was not influenced in part by how the exact wording might affect
his company’s prosperity.28

.Sect.ion I1.4(a) does not, however, rule out conflicts of interest. All it re-
quires is that a faithful agent or trustee disclose any conflict he .has to his
en:iployer or cI?ent. A faithful agent or trustee may have a conflict of interest
zﬁenifﬂl be faithful, but only if he discloses the conflict to his employer or

What then can we conclude from these rules? Neither Hardin nor James
seems to have concealed any conflict of interest from their respective em‘—
ployers (M&M and Hartford). Both, it is true, concealed conflicts from ASME
(or, at least, failed to disclose them to anyone at ASME). So, Section I1.4(a)-
gnd Se(.:tion I1.4 itself —would condemn both Hardin and :Iames if, b;lt only
if, serving as a volunteer on an ASME committee constituted ‘:acting in
pr(?fcssmnal matters” and ASME was their “employer” or “client.” Is it proper
to 1nterpre't “prpfessional matters” to include working as an unpaid voluntgcr
for ar; englnee?rmg §ociety? (Must not a professional be paid if he is to act as
iiopi;ocﬁlsio?:g 1\3[ }Igs?lt proper to interpret “employer” or (more likely) “client”

The Code provides little help with these questions. Among the other cx-
amples of being a “faithful agent and trustee” listed under Section I1.4, only
t\fvo seem worth noting. Section I1.4(d) provides that “Engineers in publi,c ser-
vice as members, advisors, or employees of a governmental body or dcp;xrt-
ment shall not participate in decisions with respect to services solicited or
RtOV}ded by them or their organizations in private or public engineering prac-
tice. > Section I1.4(e) adds that “Engineers shall not solicit or accept a prof‘ cs-
smnal.con.tract from a governmental body on which a principal officer of lhcli r
organization serves as member.” There is nothing under Section 11.4 about
professional societies or other nongovernmental bodies. .

Only one conclusion of interest to us seems to follow from these two cx-
a.mpl.es of being a faithful agent or trustee. There may be enough of a dis-
tinction between “employer” and “client” so that ASME could reasonably Bc
thought Hardin’s or James® “client” (even though ASME could not be the
ftmployer of either in any but the most strained sense). Though Scction 111.4
itself only refers to “employer or client,” (d) refers to “service” as a “mcmbcl:"
of a governmental body or as an “advisor” (as well as of “service™ as a gov-
crnmental “employec™). So, it seems that if an engineer is a mcm[wr of 2
ﬁov.crnmcplul body (or even an unpaid advisor of onc), the body might be hi‘s

client™ (in the appropriate sense) even though he is not being cm})loycl(l |

lh.lll s, !?:ufl as an engineer. On the other hand, the scction can also be read
M)I that c.hcn} I just another word for “employer™ or at most for someone
whontan engineer s paid 1o serve in some professional cipacity (for example

when serving the customer of his cmployer).
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Scction [11.4(¢) does not help clarify which interpretation is intended. Ac-
cording (o (¢), an cngineer does something wrong if he solicits or accepts a
professiona! contract from a governmental body on which he serves. But the
section does not tell us why that would be wrong. There are at least two rea-
sons why soliciting or accepting such contracts might be wrong. The reasons
point to dilferent interpretations of “client.” One reason soliciting or accepting
such contracts might be wrong is that the engineer would have failed to be a
faithful agent or trustee of the government in question. He would have taken
advantage of someone, the government, that is already his client (because he
is serving on one of its bodies). The other reason soliciting or accepting such
contracts on behalf of a client might be wrong is that an engineer cannot be
a faithful agent or trustee of a private client he is working for if he risks get-
ting that client into trouble by obtaining governmental contracts for the client
through misuse of his public trust. Section II1.4(e) also does not help us to
understand whether just any service on a governmental body—and so, by
analogy, on an ASME committee—is acting in a “professional matter” (so
that the duty to act as a faithful agent or trustee applies at all). For example,
is helping your committee draft a letter a case of acting in a professional
matter?

b. Miscellaneous Provisions. Three other seemingly promising provisions
of the Code turn out to be even less helpful. Section I1.3(c) provides that “En-
gineers shall issue no statements, criticisms or arguments on technical matters
which are inspired or paid for by interested parties, unless they have prefaced
their comments by explicitly identifying the interested parties on whose behalf
they are speaking, and by revealing the existence of any interest the engineers
may have in the matters.” This section would certainly condemn what Hardin
and James did if, for example, Hardin responded as he did in part because he
hoped to benefit his employer (or because M &M bought him dinner) and James
helped to draft the ASME response of June 9, 1972, because he hoped that
by so doing he could benefit M&M (or because he hoped to postpone his own
overdue retirement from M&M by proving himself especially useful). The
statements Hardin and James made would then have been “inspired” (if not
exactly “paid for’’) by interested parties they had not explicitly identified. We
are, however, assuming that both Hardin and James acted from the best mo-
tives, that is, that the acts in question were not paid for by an interested party
or inspired by anything but concern for the public safety and welfare. So, Sec-
tion I1.3(c) cannot help us decide what was wrong with what Hardin or James
did.

Section III.1 may, in contrast, seem likely to be more helpful just because
it is more general. “Engineers shall,” it says, “be guided in all their profes-
sional relations by the highest standards of integrity.” Section IIL.1(f) gives
as an example of being so guided that “Engincers shall avoid any act tending
to promote their own interests at the expense of the dignity and integrity of
the profession.”” These two sections scem promising, because, if Hardin and
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.Jamt.:s improperly misled others about their intentions, their interest in M&M’s
inquiry, or their part in ASME’s response, they could not have been guided
by the “highest standards of integrity.” If, in addition, they did all that to
endear themselves to their respective employers, they would also have pro-
moted their own interests at the expense of ASME and so at the expense of
‘t‘}}e profession as a whole. If, however, what Hardin and James did was not
. 1mpr9per,” their acts could still be consistent with the “highest standards of
1ntf:gr1ty” and so not something the Code condemns. So, were their acts proper
or improper? That depends on what the “highest standards of integrity” are
We mu§t look elsewhere in the Code for guidance concerning that. .
Section IT1.3(a) may seem to provide such guidance. This section provides
that “Engineers shall avoid the use of statements containing a material mis-
represen.tation of fact or omitting a material fact necessary to keep statements
from being misleading . . .” Hardin and James both omitted statements of
fa.ct necessary to keep others (for example, the Professional Practices Com-
mlttee) from drawing false conclusions (for example, that Hardin had no part
in drafting the original inquiry or that James had no part in drafting the re-
sponse of June 9, 1972). But were these facts “material,” that is, were they
facts that should have been revealed to keep others from drawing (,:onclusions
they bad a right to be protected against (for example, the conclusion that
Hardin or James had acted properly when in fact they had not)? Well, that
depends on what the ultimate conclusion should have been, does it not? ff for
example, Hardin and James would have been judged to have acted 'jus,t as
properly had all the facts they failed to reveal been revealed, would we con-
sider those unrevealed facts “material”? Tt seems not. So, it s,eems we cannot
know that their conduct fell below “the highest standards of integrity” until
we know whether what they did was proper. Appeal to the NSPE Code thus
seems to have led us to a dead end just as appeal to actual or probable con-
sequences did.

But that is not quite true. There remains one turn we have yet to take
Written rules are seldom self-interpreting. We must bring to the “letter” of a'
rule an understanding of the “spirit,” that is, the underlying purposes, policies
gnd principles that provide a context we can use to understand whaé the rule,
is supposed to do. For example, to understand what is ruled out by a general
prohibition of “conflicting interests,” we need to know what the communit
that prohibited such interests means by the term. We also need to know wha}t/
reasons it had for such a prohibition and how the rule would have to be in-
terpreted to do what the community wants done.

C. BER as Authority. Where then should we go for help with interpreting
the NSPE Code of Ethics? One place is NSPE’s Board of Ethical Review
(BER). That brings us to the most difficult problem generated by trying to
provide a relativist explanation of what makes an act wrong. What if we do
not find the BUER’s interpretation convincing? What if we think engineers
should nor do as the BIIR says they should? Are we neeessarily wrong cither
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aboul what the Code says or about what engineers should do? The relat1.v1st
answer is plain. If what makes an act right is tha? it is pe?rmitted or required
by the appropriate social rule, and if the appropriate social rule means what
those with authority to interpret it say it means, then of course we must be
wrong il we disagree with the BER’s interpretation of the Code. The BER
has authority to interpret the Code (because the NSPE gave th'e BER that
authority). We are disagreeing with those who speak for the society in ques-
tion.

So, here is the problem with relativism. Certainly it see'ms that the BER
(or even the NSPE as a whole) can be wrong. The BER might, for' example,
issuc an opinion interpreting the Code in a certain way. Everyone might 'agre’f:
that this is in fact how the Code should be interpreted if, say, “read strictly.
Yet a majority of the society might think that the Code should not .be rs:ad
strictly in cases of this sort. The BER itself might eventually change its mind
about how the Code should be interpreted (or undergo a chang‘? of member-
ship leading to a changed interpretation). And even if the BER did not change
its interpretation, the NSPE might itself change the Code to prevent such
“strict” interpretation. Now, if the BER (or NSPE) can be wrong about what
engineers should do, there must be a standard of what engineers 'should do
beyond what the BER (or NSPE) says, some stanfiard of right action for en-
gineers beyond what this or that engineering society happens to say. What
might that standard be? . o

d. Conscience as Authority. One answer often given is “individual con-
science.” We have (it is said) an inborn sense of right and ‘Yvror}’g. We n'eed
only be “true to ourselves” to do right. We must do wh:at we “feel” to be right
whatever anyone else thinks. That is all we can require o.f ourselves and all
we should require of one another. The right act is (it is said) simply that act
the individual feels to be right. ‘

Though this appeal to individual conscience may appear the very c.>pposne
of appeal to social rules, it really is very similar. If the appeal to social rules
for a standard of rightness can accurately be described as “gr(?up—centercd
ethical relativism,” this appeal to individual conscience might, with equal ac-
curacy, be called “individual-centered ethical relativisrp.” .

Individual-centered relativism (or “subjectivism”) is not without att.rac—
tions. We all recognize that individuals are beings not to be operated entirely
from the outside. Each must do what she chooses, and each should choose by
her own standards. What right have we to ask a person to do other tha.n she
thinks right? We often go out of our way to respect each other’s moral“mteg-
rity. We sometimes let others do what we thipk wrong because each h_as a‘
right” (as we say) to act on her own conception of the good. We sorpchmea
even excuse wrong acts (in part at least) because the person .WhO‘dl(.i icm
«“meant well.”” Nevertheless, therc arc at least two reasons to reject individual
conscience as the ultimate standard of right and wrong,.

One reason for rejecting individual-centered ethical relativism is that it
makes it impossible for an individual to do wrong so long as he feels what he
is doing is right. The distinction between an act appearing right (to the actor)
and its being right dissolves if the ultimate standard of right and wrong be-
comes how the act appears to the actor, how he “feels” about it. That someonc
feels no horror at the prospect of committing murder, no remorse or regret
afterward, would (according to individual-centered relativism) be enough to
show that he did not do wrong. A person’s moral insensitivity would be a guar-
antee of the propriety of what he did. That certainly seems inconsistent with
our understanding of right and wrong.

The other reason for rejecting individual-centered relativism is related to
this first one. We began this paper by assuming that all the engineers involved
in Hydrolevel acted from the best motives, that they all felt that what they
were doing was right. There is no evidence that any of them had a pang of
conscience beforehand or that they experienced any remorse or regret after-
ward. If we accepted individual-centered ethical relativism, we would have to
agree that Melvin Green’s concluding remarks to the Senate subcommittee
constituted the last word on the professional propriety of what Hardin and
James did. “Every professional works by a canon of ethics,” he explained, “and
I think it is up to the professional who is serving in that position at that time
to make this kind of a judgment.”?® Hardin and James made their judgment
and (according to Green) that is all we can require of them. Case closed.

Individual-centered relativism thus cuts off ethical discussion as soon as it
has begun. So long as Hardin and James acted in a way they judged best,
there is nothing to criticize in what they did. Indeed, even if they had asked
in advance what to do, the best advice anyone could have given them would
have been to do what they felt proper, whatever that might be. Telling them
any more would have been telling them what we should do were we in their
place, not what they should do. Individual-centered ethical relativism makes
most reasoning about right and wrong a lonely and pointless activity. The work
of the BER, indeed, the work of all those who advise others what to do, could
be helpful only insofar as it helped the individual to reach some judgment,
whatever it might be. One might as well throw dice as ask the BER. That too
seems inconsistent with our understanding of right and wrong.

3. Laws. It may seem that the problems of group-centered ethical rela-
tivism noted earlier could be resolved simply by appealing from the rules of
the NSPE to those of some more inclusive society, for example, the laws of
the United States. But that is not so. All the problems simply follow along.
The law in question here, the Sherman Anti-Trust Act, prohibits “[unreason-
able] restraint of trade.” “Unreasonable” is a word leaving plenty of room for
the sort of interpretative problems we have already encountered in the NSPE’s

Code of Lithics. Courts do, of course, have authority to interpret laws (just as
the BER has authority to interpret the Code). But, though they have such
authority, their interpretation is not necessarily right (no more so than the
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BER’s is). Not only do courts sometimes change their mind. and “overturn”
precedent, they may also find the rules they laid down repudiated b.y the leg-
islature. There is nothing unreasonable about telling a court that it made a
mistake and should decide differently next time. Nor is there anythlpg un-
reasonable about telling Congress that it was wrong to pass a certalr.l law.
There appear to be standards of right and wrong independent f’f the particular
rules of this or that society, even if the society is a whole nation. If we are to
explain what (if anything) Hardin and James did wrong, we must, it seems,
eventually appcal to such an independent standard.

C. Natural Standards

What standards of right and wrong could there be beside social .rules? The
traditional answer is “rules of reason” (or “natural laws’”). What is a rule of
reason? That is not an easy question to answer if the answer must be a defi-
nition everyone would agree to in every detail. But., for our purposes, the fol-
lowing rough definition will do: A rule of reason is a statement of how one
should act that all rational persons support, advocate, endors§:, or recognize
as somehow binding (or, at least, would recognize as binding if they Wfife to
consider the statement in a certain way, for example, impa'rtially or in a “cool
hour™). There are many such rules. The rules of ariFhmetlc are, for example,
rules of reason (as defined here). They state the principles every rational person
recognizes (or, at least, would recognize if sl}e gave them much thought) as
the way to add, subtract, multiply, and divide if she wants to get answers oth‘er
rational persons can accept as accurate. Rules of prudence, thougl} quite c.hf-
ferent from rules of arithmetic, are also rules of reason. Prudence is choosing
actions most likely to serve one’s overall (longterm) interes.ts. All rational per-
sons recognize their own interests as relevant to determining what to do (rel-
evant but, of course, not necessarily decisive).

Rational persons (as rational persons) support, advocate, er}dorse, or rec-
ognize rules of reason only because (and only insofar as) there is good reason
for so doing. (Acting for good reason is a large part of what 1‘5 means to be
rational.) So, another way to understand what a rule of reason is is to under-
stand it as a rule that, all things considered, is better supported by good rea-
sons than any alternative. Rational persons support, advocate, endorse', or
recognize certain rules as rules of reason (at least in part) because the wel.ght
of evidence and argument support treating them (rather than any alternative)
as binding.

Among rules of reason, the most important for our purposes are mora} rules.
What is a “moral rule”? A moral rule is (let us say) any rule instructing ra-
tional persons how to act, which each rational person would want al! OthCI;:
to follow even if their following it mecant that he would have to r()ll()w 1 too.
Moral rules (so defined) do not necessarily state what people in 1:1.(:1 do (exeept
insofar as they are good people). Moral rules tell us only what rational persons
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have good reason to want each other to do, what it would be in a rational
person’s overall interest to have others do (whether he followed the rules him-
self or not). Unlike the rules of arithmetic or prudence, moral rules presuppose
that rational persons are able to help or harm one another if they choose. Moral
rules lay down requirements for the treatment of others, acts due others as
persons, our “natural” duties.

We must, however, be careful to distinguish between the reasons for sup-
porting, advocating, endorsing, or recognizing moral rules in general (their
justification) and what may lead us as individuals to follow (or ignore) this or
that rule in a certain case (our reason or motive for acting as we do). What
justifies moral rules is that having them is in everyone’s interest. But people
may in fact do what morality requires (when they do) for any number of rea-
sons. Some may act as morality requires because they were brought up to do
so and doing wrong has no appeal. They act morally because they are of (mor-
ally) good character. Some may act morally because they wish others well.
Such persons act morally because they possess the special virtue of altruism
or benevolence. Others may do what morality requires because, though tempted
to do wrong, they try to do what they believe right (and succeed). Such persons
act morally in order to preserve their moral integrity. Others may do what
morality requires because they fear criticism, prison, or divine wrath. Such
persons act morally because they are prudent. _

Most people probably act morally from a combination of these or other
motives. So long as they do what is required (with the appropriate intention),
what they do is right and their motive will be relevant only in assessing their
character or moral worth. If, however, they do something wrong, their motive
may be relevant in another way. “He meant well” cannot justify an act (that
is, show it to have been right), but it may provide a reason for not blaming
someone as much as would otherwise be appropriate. For example, the man
who steals bread to feed his family is still a thief, but he does not deserve as
much blame (or punishment) as the man who steals the same amount to gamble
or because he enjoys the thrill of crime.

Moral rules are, in one sense, absolute. They take precedence over any con-
sideration conflicting with them. But they take precedence not in the sense
that they in fact will always win out in the deliberations of any rational person.
They may not. Winning out in the deliberations of even the most rational person
involves considerations other than those that Justify moral rules. (I may, for
example, benefit from breaking my promise to you even though I would suffer
were there no general practice of keeping promises. It would then be in my
interests both to support promise-keeping in general and to break my promise
in this case.) Moral rules take precedence over other considerations only in
the sense that we want them to win out in general, that we want everyone else
(o be taught that they should win out all the time, that we would help make
them win out by condemning those who do not give them precedence, and so

on. Moral rides are, in this sense, absolnte almost by delinition.
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There are, however, also two senses in which moral rules are not absolute.
They are, first, not absolute in the sense that would be caught by saying that
“reason requires” them to take precedence. Reason does not require that much.
Moral rules are those rules everyone wants everyone else to follow. They are
not necessarily the rules any rational person, merely because he is rational,
wants to follow himself. His following them is not itself necessarily desirable
(unless he is a person of good character). For example, when I keep an ex-
pensive promise T wish I had not made, I (ordinarily) do it not because it is
rational to “want to” but because I “must.” Reason requires moral rules to
take precedence over other considerations (and so, to be “absolute”) only from
“the moral point of view.” (The moral point of view is the way rational persons
must look at things when laying down rules to guide all rational persons in
their relations with one another.) The merely prudent person (the person not
moved by benevolence or his own moral dignity) may break her promise without
being irrational—if she can get away with it—though a person of good char-
acter or high purpose may not. Good character or high purpose can change
what it is rational to do.

That brings us to the second sense in which moral rules are not absolute.
They are not exceptionless. The rule “Don’t kill” might, for example, better
be written “Don’t kill except. . . .” While all rational persons can agree that
killing should ir general be prohibited, none would agree that a// killing should
be prohibited. Perhaps the easiest exception to justify is one for killing in self-
defense. If the reason we support a general prohibition against killing is that
we fear involuntary death at the hands of others, the exception for self-defense
might be justified by reasons much like those justifying the general prohibi-
tion: an exception for self-defense would in general be invoked only against
those breaking the rule against killing, would tend to discourage rule-breaking
by making rule-breaking more risky than it would be if people of good char-
acter or moral integrity could not in good conscience kill in self-defense, and
would otherwise serve our rational interest in a safe life. Exceptions to moral
rules help make it easier to do what is right, heading off possible conflicts
between morality and prudence.

Our quest for a standard of right and wrong by which to evaluate what
Hardin and James did has, it scems, led us to ask whether Hardin or James
did anything morally wrong. The answer we must now consider is that they
did do something wrong because each had a conflict of interest making it mor-
ally wrong to do what he did. Since the NSPE Code includes a general pro-
hibition of conflicts of interest, justifying that answer will in effect provide a
moral justification for a certain reading of the Code.3! And because moral
considerations take precedence over all others (in the sense explained earlier),
that answer would take precedence over those already considered even if they
had not proved inconclusive.

Rs]

lll. What Is Morally Wrong with a Conflict of Interest?

Section II.4(a) of the NSPE Code of Ethics assumes a certain under-
standing of conflict of interest. Let us begin by trying to make that under-
standipg explicit. The section assumes, on the one hand, that an engineer will
be gc'tmg for an “employer” or “client” and, on the other, that he will be ex-
ercising i‘)udgment” or providing a “service” of a certain sort the quality of
Whl(.:h might be influenced (for the worse) by certain associations, interests
or 01rcumstances. The sort of “judment” or “service” of concern to the Codej
is that judgment or service an engineer provides when “acting in a profes-
sional matter,” that is, when exercising the special skills, powers, or authority
he has because he is an engineer rather than, say, a mere citizen, business
person, or employee. Though competent to provide the judgment or service
.hlS ability to do so is nevertheless compromised because he has a conflict of,'
1nter.est. His Jjudgment (or other ability to serve) is “influenced” by improper
considerations or, at least, appears to be. There is reason to believe he will not
do v'vhat a “faithful agent or trustee” with his skills, powers, and authority (as
engineer) would ordinarily do for the person in whose interests he is supposed
to be acting.

The Code limits its concern to “professional matters.” That very limitation
suggests Fhat an engineer might have a conflict of interest even when not acting
as an engineer. The Code seems to apply an analysis of conflict of interest more
general t.har? engineering ethics. The notion of conflict of interest the Code
assumes 1s, 1t seems, one any rational person should be able to understand
engineer or not. So, let us try to state that general analysis of conflict of in:
terest first, see how it works in a case with which we are all familiar (and
about which we have relatively settled opinions), assure ourselves that the
analysis implicit in the Code is one we can accept (if indeed it is), and only
then try to understand what it tells us about Hardin and James. ,

A. General Analysis of Conflict of Interest

We might generalize the Code’s analysis of conflict of interest in this way:
A conflict of interest is any situation in which a) you (for example, as an'
engineer) are in a relationship with another person (for example, a client or
employer) requiring you to exercise Judgment on behalf of that other person
(or to perform some other service Jor him or her) and b) there is good reason
to believe that, though competent to provide that judgment (or other service)
you will not do it as you should (for example, as an equally competent agen;
or trustee of that client would do) because of some special interest, obliga-
tion, or other concern of yours. Does this analysis fit our settled opinions about
copﬂ‘lcl of interest in general? Can we provide a moral justification for those
optnions? Let us consider a relatively clear case of conflict of interest having
nothing to do with engincering,.



Supposc that a judge is to hear a case between two large corporations, that
she is known o be a good judge in general and an expert in the law affecting
this case. But suppose, too, that she has substantial holdings in one of the two
corporations. Such a judge certainly has a conflict of interest. Does she have
a conllict of interest according to the analysis we derived from the Code? The
answer seems to be: yes. She is in a relationship with another requiring her to
exercise judgment. Her role as judge puts her in the position of having to de-
cide the case before her according to her judgment of what the law requires.
She is supposed to provide both the parties to the case with impartial judg-
ment. And that is exactly what there is reason to believe she cannot do. The
circumstances are such that, though she is exceptionally competent to judge
cases of this kind, she may nevertheless be unable to judge this one as she
should. Her interest in one of the corporations may bias her judgment in favor
of that corporation. Money talks.

Of course, there is no guarantee that she will listen. This judge might, for
example, be able to allow for her natural bias when deciding the case. She
may be able to “bend over backwards” to cancel its effect. But, even if she
can in fact cancel the effect of her bias, there remains the question how she
or anyone else is to know that she has succeeded. This is not the sort of bias
judges routinely cancel out. Cancelling the bias of pecuniary interest is not
part of ordinary judicial training or skill. We cannot then rely on our judge’s
judgment that she has cancelled the effect of her bias because her judgment
of that may itself be biased by the same influences. It is also unlikely that she
will be able to show in some other way that she has succeeded in cancelling
the effect of that bias. Judging is (in part) a matter of forming an informed
opinion about controversial questions. There is no mechanical way to check
such judgments for the effect of bias. (If there were, we could replace judges
with clerks.) We can, of course, bring in other judges to examine the same
evidence our judge examined and form opinions of their own. But beside being
impractical (why not just replace her instead?), such double checking would
simply produce other opinions. We would learn that other judges would agree
or disagree with our judge, but not whether she succeeded in cancelling the
effect her bias had on her judgment. There would remain the question of
whether she would have decided differently had she not had that conflict of
interest. So, her ownership of the stock will make her appear biased even if
she is not. Since that appearance is itself a good reason to doubt her judgment,
she will have a conflict of interest even if she decides the case “correctly” and
for all the right reasons.

B. Responding to Conflict of Interest

A conflict of interest is like dirt in a sensitive gauge. For the same reason
rational persons want reliable gauges, they want those upon whose judgment
they rely (o avoid conflict of interest (insofar as practical). We would, for ex-
ample, ordinarily want our judge to decline (o hear the case (or to sell her
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stock before hearing it). We do not want her “bending over backwards” to
compensate for her bias because we have no way to know how such bending
will turn out. Will she bend over far enough? Will she bend over too far?

So, if that is what conflict of interest is, what can we do about it? Most
conflicts of interest can be avoided. We can take care not to put ourselves in
a position where contrary influences or divided interests might undermine our
ability to do what we are supposed to do. But, however much care we take,
we shall not always succeed in that. Our relations with one another are too
many, and too varied, for us to keep track of them all. We cannot always foresee
how they will effect one another and so cannot take the precautions necessary
to prevent all conflicts of interest. Still, though conflicts of interest cannot al-
ways be avoided, they can always be escaped. We can end the association,
divest ourselves of the interest, or otherwise get beyond the influence that might
otherwise compromise our judgment.

But is it always practical to do that? Do we really want people never to act
for us just because they have an interest that might make their judgment
somewhat less reliable than it would otherwise be? Should there be an abso-
lute prohibition on acting with a conflict of interest? These are not hard ques-
tions. Consider our judge again. Suppose she retires. Some time later the two
corporations have a similar dispute but this time agree to arbitrate rather than
endure the expense of another trial. They come to our judge because of her
reputation and the integrity she displayed during their previous dispute. She
has not sold the stock. Would we want her either to refuse to arbitrate or to
sell off the biasing stock?

One might suppose that the answer is clearly: yes, she should refuse or scll.
After all, the ownership of the stock is still a consideration that could influence
her judgment and an arbitrator—like a judge—is expected to provide un-
biased judgment. On the other hand, the two corporations may be willing to
run the risk of that influence in order to benefit from the judge’s special insight
into their problem (just as we might prefer to use a sensitive but slightly un-
reliable gauge rather than one which, though fully reliable, is too crude lor
the measurements we want to make). The general rule against conflict of in-
terest protects the person who properly relies on the judgment (or other ser-
vice) of another. If such protection were sometimes to make people worse ofl
and there were some other way to provide much the same protection without
making the people involved worse off, would it not be reasonable to make an
exception to the general prohibition? Would this not be like treating sclf-de-
fense as an exception to the general prohibition of killing?

Consider our retired judge once more. Suppose she reasons in this way: |
could not have agreed to such an arrangement when I was a judge because
the public as well as these two partics were relying on my judgment. My de-

cision in the case would have been a precedent for others. Here there is no
guestion ol precedent, no one relying on my judpment but these (wo corpo-
rations. They have come (0 me because they trust me and because (hey want
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to save money. They have not asked me whether I still own the stock. Ob-
viously, they don’t care. They trust me. If I were to sell off the stock now, I
would lose a lot of money, much more than they are willing to pay for this job.
So, I must keep the stock. T can, however, do the job fairly even if I own the
stock. I'm quite sure of that. So, there’s no reason why I should not accept
the arbitration without further ado.”

Is there anything troubling about the judge reasoning in this way? Cer-
tainly there is. The judge seems to be taking too much upon herself. She has
decided that the reason the corporations did not ask about the stock is that
they did not care about it rather than, say, that they forgot about it or expected
the judge to inform them if she still owned it. She has also decided that she
can arbitrate the case fairly even if she has a conflict of interest, rather than
leaving that decision to those whose agent or trustee she is to be.' She has
decided what they will risk (and, however “sure” she is, there remains a rea-
sonable chance that she is wrong). Her reasoning is, in a word, “paternalistic.”
She has assumed that it is morally permissible for one rational person (without
the other’s informed consent) to decide significant aspects of the other’s life
because she believes herself at least as able to judge such things as the other
is.

It is easy to see what is wrong with our judge’s reasoning. Each ratiopal
person wants to live according to his own conception of the good, not accqrdmg
to someone else’s. We do not want people deciding what is best for us simply
because they believe they know best. That is true even when they may in fact
know best and their decision does not impose any significant risk of harm. How
much more true when, as usually happens, they lack the information about
us that we ourselves have and the decision would impose significant risks on
us! Since it is something all rational persons would generally oppose, imposing
risks on another rational person for that other’s good but without the other’s
informed consent must in general be morally wrong.

It seems, then, that before our retired judge agrees to arbitrate the case,
she should disclose her conflict of interest. Indeed, she should disclose any
information that might cast doubt upon her ability to perform as the two par-
ties would otherwise reasonably expect. She may advise them that she believes
she can overcome the conflict (since she does believe that). But she must be
sure that they are fully informed of what the confict is and fully ap.prec‘i.ate
the risks of putting their case to an arbitrator laboring under such a dlsab%hty.
Only then can she be reasonably sure that, if they go ahead with the arbitra-
tion, the decision will be “theirs, not hers”, that is, the result of their informed
Jjudgment, not in part the result of her not revealing information they »yould
have found relevant. Disclosure has another benefit as well. It allows our judge
to discuss with the two corporations ways to compensate for any bias she might
have. . .

To sum up: You have a conflict of interest if a) you are in a rclul,lo‘nshlp
with another justifying that other’s reliance upon the proper exercise of your
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Judgment (or proper performance of some other service) in that other’s in-
terest and b) you have an interest tending to interfere with the proper exercise
of that judgment (or performance of that service). In general, conflicts of in-
terest should be avoided or, if unavoidable, ended as soon as possible. In spe-
cial cases, however, a conflict may be tolerated if tolerating it will benefit the
person who is relying on the judgment in question, but then only if there is
full disclosure to that person and that person intelligently consents to the re-
lationship nonetheless. Disclosure does not end a conflict of interest. What it
ends is the passive deception of allowing one’s judgment (or other service) to
appear more reliable than it in fact is.32

C. Judges, Hardin, and James

If all this makes sense, it should not be hard to see what was wrong with
what Hardin and James did. Let us begin with Hardin. Hardin initially gave
his opinion on the interpretation of HG-605a in the friendly atmosphere of
dinner with M&M executives. Such an atmosphere does not invite hard
thought. We cannot know whether Hardin would have given a different opinion
under other circumstances. Indeed2 even he cannot know that. We can, how-
ever, reasonably conclude that his opinion might well have been different if,
say, Hydrolevel executives had taken him to dinner first or had been present
at the dinner with M&M executives. Having “gone on record” as accepting
a certain interpretation of the Code, Hardin would have found it embarrassing
to change his mind once the inquiry had been officially submitted in writing.
His prior statement thus tended to undermine his ability to consider the written
inquiry with the open mind he might otherwise have had. He had, in other
words, a conflict of interest from the moment he first gave his opinion at dinner
on a question likely to come before his committee. (Because giving one’s opinion
on a question tends to prejudice one’s Jjudgment thereafter, Judges generally
refuse to discuss any case that might come before them.) Hardin’s helping to
draft the inquiry may have strengthened further his feeling of owing M&M
the opinion he gave at dinner. But, had he not written the response himself,
his part in drafting the inquiry would hardly have seemed important.

What should Hardin have done about the conflict of interest once it de-
veloped? He could have declined to respond to the inquiry when Hoyt referred
it to him, passing it on to his subcommittee (minus James) and leaving it to
them to decide what to do with it without his participation. Or he could have
informed Hoyt that he had already committed himself on the question infor-
mally (and helped to draft the inquiry), leaving to Hoyt the decision whether
Hardin should participate. Had Hardin done either, no one would have had
reason to doubt his integrity (and his employer might have been saved $75,000).

Of these two alternatives, however, declining to participate seems much the
betler. Declining to participate resolves (he problem altogether, while dis-
closing the problem (o Hoyt simply makes it Hoyt’s problem rather than Har-
din’s. Whenever there is o conflict of mterest, there is sonmeone (“the client™)
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entitled to rely on the judgment (or service) in question. Conflict-of-interest
problems cannot be resolved by disclosure unless the disclosure is made to the
client. Sometimes it takes some thought to determine who the client is (or,
more often, who all the clients are). This is such a case. Who is Hardin’s client
here? The answer is not ASME—or, at least, not only ASME. ASME holds
itself out as an authority on boiler safety. It invites the general public to rely
on its safety codes and on the interpretations its committees make of them.
And the public does rely on them. ASME, though not a governmental body,
is still a “public agency,” that is, an agency that purports to serve the public
interest. So, Hardin’s client (or at least one of his clients) is ultimately the
general public. Had Hardin made full disclosure to Hoyt and Hoyt told him
to go ahead, Hardin would still not have made full disclosure to his client. He
would have allowed Hoyt to act for his (and Hoyt’s) client. He would have
treated Hoyt as trustee or guardian of the public interest. That may sometimes
be necessary, for example, when revealing information to one client would do
serious harm to another and withdrawing would do similar harm. (Not all
paternalism is morally wrong.) But, given the ease with which Hardin could
have escaped the conflict altogether (without any risk of harm to the public
interest), it does not seem necessary or even desirable for him to have, in effect,
allowed Hoyt to act for the public without the public’s informed consent.
Identifying Hardin’s (ultimate) client as the general public, not ASME (or
M&M), also helps to explain why Hardin should have revealed more to the
Professional Practices Committee than he did. The Professional Practices
Committee, like Hardin’s own Heating Boiler Subcommittee, was acting as
trustee of the public, not simply as an agent of ASME. (That is so because
ASME implicitly guarantees the integrity of its procedures when it invites the
public to rely on its codes and committees.) The standard of disclosure was,
then, not what was customary within ASME but what the public might think
relevant (or what it was in the interests of the public to know) should it wish

to evaluate the reliability of the ASME interpretation in question. Hardin -

should have revealed his meeting with M &M executives because the meeting
might have looked suspicious to members of the public. He should not have
kept that information to himself just because he—correctly—believed ASME
officers would agree there was nothing inappropriate about it. The decision
whether to trust his judgment was the public’s, not his, because he invited
their trust by answering the M&M inquiry in his capacity as chair of the
Heating Boiler Subcommittee. For the same reason, he should have revealed
his part in helping to prepare the original inquiry.

We may leave evaluation of James’ conduct as an exercise for the student.
Consider in particular the following questions: What (if anything) was wrong
with not signing the original inquiry? What (if anything) was wrong with re-
porting to the full Heating and Pressurc Vessel Committee the recommen-
dation of his subcommittee concerning the Hydrolevel objection to Hardin's
original response? What (il anything) was wrong with helping to draft the
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letter of June 9, 1972? What (if anything) was wrong with failing to reveal
those acts to the Professional Practices Committee? If there was anything
wrong with any of these acts, what should James have done instead (while
remaining a faithful employee of M&M)? Why?

IV. Four Probiems Discussed

The four problems discussed in this section are all taken from opinions of
the NSPE’s Board of Ethical Review. There are four parties to the discussion.
One is the BER itself. The other three are the authors of this text. One of the
authors, Paula Wells, is a professional engineer and past regional national vice
president of the NSPE. The other two, Hardy Jones and Michael Davis, arc
philosophers specializing in ethics. So, of the four parties to the discussion,
two will speak as engineers and two as philosophers.

There is obviously substantial disagreement between the four parties (though
there is substantial agreement too). That is no accident. The discussions arc
included here because the disagreements make them useful. The purpose of
this section is to demonstrate both that ethical problems are not always open
to mechanical solution and that there is a way to set about solving them. Fich
party to the discussion not only presents a solution to each problem; cach also
gives reasons for adopting that solution rather than any alternative. Some of
the reasons are better than others. You should not, then, conclude that because
there is disagreement among ‘“‘authorities,” no one’s reasons arce better than
anyone else’s and that you are therefore free to believe whatever you like. Keep
in mind that most of the parties to this “discussion” did not have the oppor
tunity to weigh each others’ reasons. The BER published its opinions before
any of the authors of this text read them. Hardy Jones commented withouot
reading what the BER or Paula Wells had to say. Only Michacl Davis had
the advantage of reading everything. Perhaps if all had met together, they
would have reached consensus. One cannot conclude that because there is dis
agreement before “reasoning together,” there must be disagrecement after-
ward too. One must expect disagreement until the weight of reasons clearly
rests with one side. But there is no reason to believe that the weight ol reasons
will not favor one side or another, or that “reasoning together” will not reveal
which side that is.

A. Stock Ownership?3

FACTS: Engineer A is a partner in an engincering consulting lirm which
is engaged primarily in the design of electrical systems lor clients. Prior to his
entry into the consulting ficld, Engincer A had purchased 20 shares of stock
in a company which manufactures electrical products of the type often spec
ificd by engincers. His interest in the manufacturing company represents less
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than one-tenth of one percent of the total stock outstanding. . . . May En-
gincer A ethically specify the products of the electrical company in which he
holds stock? ,

BER: [The Board referred to sections 8 and 8a of the 1954 Code. See Ap-
pendix B.] [We] start from the premise that the duty of the engineer under
the Code is not only to avoid a clear conflict of interest, when possible, but
also to avoid the appearance of impropriety. This requires a balancing of equi-
ties and the ethical obligation weighed against practical situations which may
arise in fact circumstances where the conflict of interest arises beyond the
control of the engineer.

In [this case], the potential or actual conflict of interest was theoretically
present when Engineer A entered the field of electrical design, but not when
he acquired the stock. The practical question, then, is whether he is ethically
required to dispose of his stock in order to be ethically able to specify the
products of the company in which he has a financial interest. If so, he may be
required to suffer a financial loss depending on the state of the market at the
time of his sale. In the alternative, may Engineer A ethically take the position
that to avoid the conflict he will not specify the products of the company in
which he holds stock? On this approach he may be doing his client a disservice
if he truly believes that the products of that company are the best for the needs
of the client.

It would be tempting to conclude that there is no “real” conflict of interest
in this situation because the degree of financial gain to Engineer A by the
specification of the products of the manufacturing company are so minimal
in profit to him that his judgment would not be biased. We reject this ration-
alization, however, because it is impossible to define that degree of financial
gain which would, in the mind of Engineer A, be so small as to not prejudice
his decision. We recognize also that there is a subconscious motivation to sup-
port the business of a company in which a person holds a financial in-
terest. . . .

Engineer A may not ethically specify the products of the electrical com-
pany in which he holds stock.

JONES: Engineer A may specify the products of the electrical company
in which he holds stock. The mere fact of his holdings may constitute a minor
threat to his independent judgment for clients, but it is far from clear that his
judgment would be substantially undermined. He may not, however, design
systems such that only the electrical products of his company are usable. If
he were to do that, he would be engaging in unfair competition and exploiting
his role as agent of his client. Engineer A would also be engaging in unfair
competition and exploiting his role as agent if he made false claims—claims
which he knew to be false—on behalf of the merits of the products of the
company in which he holds stock.

An important factor that nceds to be determined before the case can be
most reasonably asscssed is his motivation. What are his motives in specifying,
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particular electrical products? Does he specify them in order to make greater
profits for himself? If so, then it seems clear that his conflict of interest could
be severely detrimental to his clients and to others. Also, why did he agree to
become a consultant? Did he do so because he knew that his position would
enable him to improve his earnings through his electrical company holdings?
If so0, he is in a position of undermined professional judgment and should not
be allowed to profit from the conflict of interest situation.

WELLS: 1t is considered common practice for an engineer to name several
alternative manufacturers when specifying equipment or materials, providing
the client’s contractor the opportunity to choose between those which have
been evaluated as “equals” in quality and performance. As a matter of fact,
in Federal contracts this listing of alternative sources is a design requirement.
It seems to me that if Engineer A has revealed his stock ownership to his client
and then specifies the electrical products of that company as one of several
equal alternatives, he is performing ethically. In fact, he really has an obli-
gation to permit his client to seek competitive prices on equal products and
obtain what he needs at the best price. Very rarely, and then only in the case
where a patented process is involved, is it considered acceptable engineering
procedure to specify a single manufacturer. Perhaps a problem will develop
in his ability to evaluate objectively products of companies competitive with

" the one involving his own financial interest. Generally, however, a close ex-

amination of the manufacturer’s own specifications and shop or product draw-
ings permit a straightforward technical comparison.

It is apparent that interpretation of conflict of interest caused by ownership
by engineers of various types of stock poses difficult questions. In my opinion,
the concept of prohibiting an engineer from owning any stock whatsoever in
a major industry whose products are utilized in engineering applications is not
plausible. A problem does arise, however, in defining where such ownership
constitutes opportunity for bona fide conflict of interest arising directly from
personal gain. Consequently, I feel that for an engineer responsible for spec-
ifying products, ownership unburdened by resultant conflict of interest can
only be guaranteed when the ownership is in a generic type of industry such
as steel, timber, or Portland cement, where the product is sold to an inter-
mediate company prior to being marketed to the engineer’s client either for
additional processing, reworking, refinishing, or assimilation into another fin-
ished product. Obviously, the engineer must not hold stock in this intermediate
company.

DAVIS: 1t seems to be agreed that there is a conflict of interest here. Be-
cause Lingineer A has an interest in a company manufacturing products he
must often judge, he cannot guarantee that his judgment will be as reliable
as it would have been did he not have that biasing interest. Hardy Jones con-
siders the threat to ingincer A’s reliability “minor.” The BER and Paula Wells
take it more seriously. 1 agree with then. | agree with them not because T
know what cllect the stock ownership will have. T do not (and indeed cannot)
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know that. I agree with them because there is too much reason to be suspi-
cious. Jones doubts that an engineer would, in effect, knowingly sell his or her
soul for a mess of pottage. But he recognizes the possibility. The BER agrees
and raises the added possibility of unconscious effects on Judgment. We might
also wonder why the engineer did not sell his stock. If the stock’s value was
not large, any loss suffered because of the forced sale would be correspond-
ingly small. He should certainly be willing to pay such a small price to prevent
any doubts arising about his professional integrity. If, on the other hand, the
stock’s value was great, so great that a forced sale would be a financial disaster
for the engineer, then owning that stock is much more likely to influence his
judgment. Our loyalty tends to follow our money.

It is because that is how we are that professionals in general make avoiding
conflict of interest part of their various codes of ethics. When we hire profes-
sionals, we are entitled to get “faithful agents or trustees” (as the Code puts
it). We should be able to rely on them without wondering whether their loyalty
to us is being diluted by warm feelings for the stocks in their portfolio.

Paula Wells’ suggestion that the problem would be resolved if Engineer A
disclosed his conflict seems to me less than satisfactory. Disclosure would re-
solve the problem only if the disclosure permitted the client to compensate for
what was disclosed. But, unless the client is a large corporation with engineers
of its own to check Engineer A’s work, or unless Engineer A is willing, say, to
pay to have a second engineer check his recommendations whenever he rec-
ommends a product of the industry in which he owns stock, it is hard to see
that disclosure will do much. The client will still have to rely on Engineer A’s
judgment—or get another engineer.

The problem also cannot be resolved by the engineer undertaking never to
recommend the products of the company in which he owns stock. It may some-
times be in the client’s interest to have those products recommended—just as
it may sometimes be in her interest not to have them recommended. A client
hires an engineer in part because she needs him to tell her which is which.

So, this is a conflict of interest that can only be resolved by selling the stock
or leaving the field.

B. Ownership of Product Firm3*

FACTS: Firm A, an incorporated consulting engineering firm with five
owners, offers the usual type of consulting engineering services to the public.
The owners of Firm A, acting as individuals, organize a new and separate
corporation (Company B) for the purpose of marketing several products used
in the construction of engineering projects. The products are manufactured
by a national company which contracts with Company B for the dealership
rights to market its products in a specified geographical arca. Company B is
operated separately from Firm A by individuals other than the owners of Firm
A, but under their general direction.
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Firm A specifies by name the products of Company B in its specifications
for a project which it designed, but with a provision that products of equal
acceptability may be used. The relationship between the ownership of Firm
A and Company B is made known to the owner of the project.

In a different but related situation, the principals of Firm A suggested to
one of their clients that Company B has some products that the client may
wish to use in a development, also disclosing to the client the relationship be-
tween Firm A and Company B. . . .

Is the relationship between the engineer-principals of Firm A and Com-
pany B a violation of the Code of Ethics? Is the method of operation between
the two organizations a violation of the Code of Ethics?

BER: [The Board referred to sections 8 and 8a of the 1954 Code. See Ap-
pendix B.] The primary mandate of Section 8 is the injunction that the en-
gineer shall endeavor to avoid a conflict of interest. The language of the Code
recognizes that conflict of interest may, under some circumstances, be una-
voidable, in which case full disclosure of the facts is required.

On the basis of the facts before us, we must conclude that the conflict of
interest between Firm A and its clients, which is inherent in the relationship
between the engineer-principals of Firm A and Company B, is avoidable.

Even though the engineer-principals of Firm A might be expected to specify
only those products or equipment which are best suited to the needs of the
client without regard to their proprietary interests in the products of Company
B, there would be an unavoidable implication that their professional Jjudgment
might have been compromised, even if only by a subconscious process.

The engineer-principals of Firm A indicated their intention to avoid any
question of conflict by use of the “or equal” clause, but this is slight protection
for the client who may be expected to accept the judgment of the engineer
with regard to a particular product in the usual case. The same objection ap-
plies to the use of “suggestions” to the client in favor of the products of Com-
pany B.

What we have said does not resolve all aspects of this type of conflict of
interest problem. There are many situations in which the engineer may be the
owner of an interest in a company which produces equipment or material which
the engineer might specify in the normal course of his practice. In these sit-
uations a minimal or nominal degree of ownership may not represent a conflict
of interest sufficient to influence or raise the inference of influence on the part
of the engineer in specifying the equipment or material which he considers
best for the interests of the clients. . . . Suffice it to say that when an actual
or potential conflict of interest arises of which the engineer was unaware when
he entered into his relationship with the client, his immediate duty is to dis-
close all the facts and circumstances to the client.

JONES: | sce no wrongful conflict of interest in this case. There seems to
be no pood reason why the persons of Firm A and Company B should not
benelitin ways (hey are secking to benelit, Who is potentially harmed by what
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they do? Other competitors may be “harmed,” but not in ways that appear
unfair to anyone, since Firm A does not in any way require (or seemingly even
apply pressure on) their client to use the products of Company B. Moreover,
the general public would be harmed only if Firm A had enormous power to
have shoddy products of Company B used by their clients. In the absence of
any evidence that this is the case, I see no reason not to allow Firm A and
Company B to proceed as they wish. Nor do I know of any plausible theories
of morality that would condemn either of the businesses. My opinion is that
a code of ethics which restricts the freedom of businesses to enter into a re-
lationship like that between Firm A and Company B should be revised.

WELLS: 1 disagree with Dr. Jones in this situation. It appears significant
to me that the individuals who are owners of Firm A formed their new Com-
pany B for the specific purpose of marketing products in their own geograph-
ical area. As the Board points out, this is a deliberate decision with the natural
expectation of financial gain. Moreover, I can only assume that the national
company who chose to contract with Company B to market its product did so
in anticipation that this arrangement could provide them with marketing ad-
vantages because of the complementary consulting engineering role of Com-
pany B’s owners. My firm has been approached with this sort of proposed
arrangement because of our “in” with a particular industry. We have seen an
inherent conflict of interest and declined to participate. As the Board pointed
out, this situation is definitely an “avoidable” opportunity for conflict of in-
terest. :
In response to Dr. Jones’ comment that Firm A does not require (or seem-
ingly even apply pressure on) their clients to use the products of Company B,
I must point out that actual procedures in engineering practice often come to
the same thing. When a single proprietary name is used in a specification, the
“or equal” becomes an implied second choice. The client usually defers to his
consulting engineer any final decision as to whether a product is considered
“equal.” The engineer has been retained, as Dr. Jones states, on the basis that
he or she will perform as a competent independent judge. It is difficult for me
to believe that the owners of Company B would not (rightly or wrongly) think
their products to be superior in some way. If this were not what they thought,
why, as experienced engineers, would they have concluded that they should
form a new company to market these products?

Another difficulty in a situation of this type lies in the fact that the price
for a specific construction product is rarely a separate item in a bid proposal
but is usually included in the price for a specific element of the total construc-
tion. Because of this, it would be very difficult to determine if the products
offered in competition to that marketed by Company B had a price advantage,
even if the engineers did concede it was truly “equal.” It is conceivable, I sup-
pose, to break out the products in the price proposal, so that this unit cost
comparison can be made, but in practice this is rarcly done.
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In conclusion, I agree with the Board that the relationship between the
engineer-principals of Firm A and Company B is not ethical.

DAVIS: 1 agree with the BER and Paula Wells. To be a member of a profes-
sion is to hold oneself out as someone on whom others can justifiably rely in
a way they cannot rely on an ordinary business person. The connection be-
tween Firm A and Company B seems to undercut our ability to rely on Firm
A in that way. Disclosure of the conflict of interest to clients would reduce the
damage—if it is done forcefully, for example, “When it comes to recom-
mending the products of Company B, you should, of course, trust us about as
much as you’d trust a used-car salesman.” I doubt that Firm A’s disclosure
would be of that sort. Indeed, I would guess it would be more like an adver-
tisement, for example, “We believe in this product so much that we are selling
it. Trust it. We do.” So, what we have here is a classic opportunity for Firm
A, without even realizing what they are doing, to betray the trust their clients
put in them, because of an undue commitment to the products they sell through
Company B. Since this conflict of interest could easily have been avoided, it
should have been. Since it is also easily escaped, it should be.

C. Binary Service to Same Client3s

FACTS: Engineers A and B are the sole partners in a consulting engi-
neering firm. They also own and operate Water Services, Inc., a separate cor-
poration. Water Services, Inc., has a management arrangement with a rural
water district under which Water Services provides, on a regular full-time basis,
such services as meter reading, billing, recommendations for maintenance and
repairs, and other general management services, including recommendations
from time to time for additions and improvements to the water system. The
board of directors of the water district meets regularly and receives the reports
and recommendations of Water Services, Inc. When the board approves rec-
ommendations from Water Services, Inc., for additions or improvemements
to the water system, it awards the engineering assignments for the required
professional services to the consulting firm of A and B under the terms of a
continuing contract.

Is it ethical for A and B to accept and perform professional enginecring
assignments for the water district which stem from the recommendations sub-
mitted by Water Services, Inc.?

BER MAJORITY OPINION: [The Board referred to sections 1,1g, 8, 8a,
and 8b of the 1954 Code. See Appendix B.] We cited sections 8 and 8b of the
Code as being relevant to the issue of the case, although in the final analysis
the primary question is whether Engincers A and B improperly used the man-
agement firm to promote work for the engineering firm and, if so, whether this
arrangement was at the expense of the integrity of the profession under section
lg.
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We note in passing, however, that a point can be made that the arrangement
involved a potential conflict of interest which was avoidable, in that A and B
were in a position through their management firm to make recommendations
that were more for the benefit of their engineering firm than the water district.
But we do not rest the result on section 8 in light of the discussion and con-
clusion in Case 71-6 to the effect that section 8a would not have been included
in the Code if the framers had intended an absolute ban on avoidable conflicts
of interest.

Likewise, section 8b is not conclusive of the issue because neither Engineer
A nor Engineer B was a member or employee of the water district board, and
was not an “advisor” in the sense of consulting with the board to guide the
board in its decision-making responsibility. They merely offered their advice
to the water board through the management firm as an outside organization
under an arm’s-length contract. On the basis of the facts available to us, we
assume the water district board made an independent judgment to accept,
reject, or modify the recommendations of the management firm. There is no
showing of undue influence on the part of A or B in this relationship.

We come then finally to the controlling question of section 1g. On the face
of the facts known to us there is no evidence that there was a collusive ar-
rangement between the water district board and Engineers A and B to pro-
mote projects not warranted, or to limit deliberately the engineering design
work to the one firm at unreasonable or improper fees.

There may well have been suspicion or doubt on the part of the public about
the arrangement in that the water board had entered into what is referred to
as a “continuing services” contract with one firm for all the work of the water
district. We assume, however, that the water district board had authority to
terminate that continuing contract with the engineering firm at any time it
determined that the services were inadequate or unsatisfactory on either a
technical or economic basis. Continuing service contracts are not unusual and
often serve a proper need of clients who may require intermittent services on
short notice, with the advantage of having agreed in advance on the general
terms and conditions of the agreement. While we might speculate on a number
of possible avenues of impropriety arising from this type of relationship in the
public area, in the absence of facts to indicate such abuses we cannot reach
a conclusion to prevent ethically the practice employed in this case.

It was ethical for A and B to accept and perform professional engineering
assignments for the water district which stemmed from the recommendations
submitted by Water Services, Inc.

BER DISSENTING OPINION: The discussion representing the views of
the majority identifies the primary question in the final analysis as being
“whether Engineers A and B improperly used the management firm to pro-
mote work for the engineering firm and, if so, whether this arrangement was
at the expense of the integrity of the profession under section lp.”
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The facts presented do not allow us to judge—one way or the other—
whether A and B used the arrangement improperly; therefore, we can hardly
accept this as the primary question. Moreover, had facts been presented to
substantiate “improper use” there should be little doubt that such action would
be at the “expense of the integrity of the profession.” The question is not one
of whether A and B abused the arrangement but rather whether the arrange-
ment per se is a violation of the Code.

Since A and B were paid on a full-time basis to manage the water system
and since the rural water district is presumably administered by a group of
volunteer lay people who are not expected to be technically knowledgeable,
one might suppose that the advice and recommendations of A and B would
carry the force of authority with the water district board of directors. In ad-
dition, under the circumstances, it is most likely that in the eyes of the board
and the local public, the individuals A and B were first and foremost engineers.
They did not discard their professional identity when they sat as Water Ser-
vices, Inc. Indeed, it was their technical competence as engineers which qual-
ified them to manage the water system.

While we might speculate that A and B performed their binary responsi-
bilities in an exemplary fashion, that they were able at all times to completely
separate their dual roles so that their every decision was made without con-
sideration of its effect on their other business interests, the facts do not speak
to this. The total relationship between A and B and the rural water district is
such that section 8b should be conclusive.

It was not ethical for A and B to accept and perform professional engi-
neering assignments for the water district which stemmed from the recom-
mendations submitted by Water Services, Inc.

JONES: Is the water district a public agency? Could other engineers do
the work just as well? If both of these questions are answered “Yes,” then 1
say “No” to the question asked in this case.

This is a clear conflict of interest, a too-cozy arrangement. Potential com-
petitors—under a fair system of selection—are being hurt. The public may
be hurt as well.

I believe what Engineers A and B do is wrong. But the water district is also
to blame. They agreed to the exclusive contract. It appears to me that this
sort of general practice should be forbidden. Once again, a public agency is
involved, with the potential of great harm to a large number of people.

WELLS: 1 have ambivalent feelings about the decision of the Board, be-
cause I must admit I have been on “both sides of the fence,” so to speak.

It is not uncommon for a public entity to retain the engineers designing
their water or sewer facility to provide some sort of continuing services in-
tended to insure proper operation. As designer of the system, the engineer
posscsses a unique knowledge that certainly can be utilized to the client’s con-
venience and benelit. There appears to me, however, a point at which a public
entity can become so dependent upon the engineer that it delepates too much
deciston making,
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One aspect that concerns me about this situation is that Engineers A and
B provided continuing services as a separate management firm, rather than
as an extension of their engineering analysis and design services. This ar-
rangement no doubt presents financial and liability advantages to the prin-
cipals, but it is not typical of the way engineers normally provide continuing
services to a client.

The facts of the case clearly state that the general management of Water
Services, Inc., include recommendations from time to time for additions and
improvements to the water system. The fact that the engineering contracts to
perform the work related to these recommended additions and improvements
were automatically awarded to Engineers A and B clearly signals ongoing
potential for a significant conflict of interest.

It is well established that even if an opportunity is given to other engineers
to present statements of interest and qualifications before a body to which one
engineering firm provides continuing services, the engineering firm which has
had the opportunity to make the initial recommendations leading to a request
for proposals has the “inside track” to the job. Consequently, it is unrealistic
to expect that Engineers A and B will not receive preferential consideration,
if they are doing good work, even if they are made to line up with other qual-
ified firms in an “impartial” selection process.

In some cases where federal funding is involved, the public body will be
required by law to go through this selection process. Too often this procedure
is a waste of time and money for the engineering firms competing against the
“entrenched” engineers. The new firms represent an unknown quality of ser-
vice, as well as a new set of names. Who is unethical here? It seems unethical
to ask engineering firms to go through the charade of selection, when the con-
clusion is foregone.

In conclusion, I am not comfortable with the Board’s decision but feel
somewhat at a loss to take an absolute stand concerning the ethical behavior
of Engineers A and B. There is certainly potential for conflict of interest and
that potential is certainly avoidable. Other engineers providing similar ser-
vices will maintain the entire situation is ethical. But those engineers who are
frustrated in their efforts to gain an opportunity to prove their competence
and effectiveness will strongly disagree.

DAVIS: The BER Majority has, I think, made a serious mistake here. But,
at least they made it clearly. They assumed that the relationship between the
rural water district and Water Services, Inc., is at “arm’s length,” a formal
business arrangement like that between two large corporations or two ordi-
nary business people. The reality is probably much more as both the BER
Minority and Paula Wells suggest. The water district’s board probably em-
braces Engineers A and B as trusted advisors. The relationship is certainly
cozy. But is it, as Hardy Jones put it, “too cozy”?

The conflict of interest is cvident. Engincers A and B, while sitting as Water
Services, Inc., have an interest in recommending work which, as their engi-
neering firm, they will make moncey doing. That interest exists even il the work
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they recommend is not needed. The water board knows, or at least should
know, that. But they are not likely to be technically sophisticated enough to
protect against that danger. So, no amount of disclosure can ease the conflict
of interest here. The only question is whether the conflict can (and should) be
escaped.

We come then to the question whether there are other engineers who can
do the jobs Engineers A and B now do when acting as an engineering firm. If
there are other engineers who can do the Jjob, then the conflict of interest can
be avoided simply enough. Engineers A and B need only refuse to do the work
they recommend. If, however, there are no other engincers who can do the
Jobs, then the water district has no choice but to use A and B, and the conflict
of interest is in practice unavoidable. But there is still something Engineers
A and B can do to reduce the appearance of a “too cozy” relationship. The
division of liability between Water Services, Inc., and the engineering firm
invites suspicion. Why this appearance of two entities when in reality there is
only one engineering firm? Why not just contract with either Water Services,
Inc., or the firm of Engineers A and B for both the routine services and the
special work? If the relationship between the two engineers and the water
district must be cozy, let it be officially so. I gather from what Paula Wells
says that that is the ordinary practice. It seems to me to be a good practice.

D. Membership on Public Agency?3¢

FACTS: John Doe, a civil engineer in private practice, is engaged princi-
pally in topographical survey work and the design of water and sewer facili-
ties. He is an appointed member of a commission which controls and determines
the issuance of water and sewer connection permits to private owners and de-
velopers. The commission’s authority is of such a nature that its decisions have
a decisive impact on land development projects and the construction of facil-
ities of all kinds by private owners. While serving on the commission Doe un-
dertook to perform extensive topographic survey work and the design of the
water and sewer systems for a new private facility which had earlier received
approval for necessary water and sewer connections from the commission while
he was a member of the commission. In response to public criticism of an
alleged conflict of interest on his part, Doe noted that he had abstained from
the discussion and vote on the permit application.

BER: [The Board referred to sections 3, 8b, and 8c of the 1954 Code. See
Appendix B.] We believe that the situation in this case is related to the ques-
tion considered in Case 70-6 in which the engineer in private practice was a
member of the state legislature which approved an appropriation for a project,
following which the engineer had submitted his qualifications for the engi-
neering work on the project to a local community which was the recipicnt of
part of the appropriation. We said in reaching the conclusion in that case that
the engincer could ethically perform the engineering services for the project,

a6



that the controlling factor was that the award was made independently by the
local community authorities, but recognizing that the local authorities could
have been influenced in favor of the engineer because of his position in the
legislature. But in that event, we added, “. . . such indirect influence is too
remote to disqualify the firm. Otherwise, engineers in such situations could
never be in a position to serve on public bodies.”

The fact that Doe had abstained from the discussion and vote may indicate
that he had not influenced or played any special role in the granting of the
water and sewer permit for the facility on which he later provided some ser-
vices. This was consistent with the mandate of section 8b, which we interpret
to apply to actions of the governmental body both before and after services
are provided.

In Case 69-13 we dealt with the related question of whether an engineer
with a personal interest in certain land could properly provide services to a
client for a water and sewer facility study which might lead to an increase in
value in his land. We there held that in addition to full disclosure of his per-
sonal interest to the client, the engineer must go further to avoid the conflict
of interest by either disposing of his land interest before undertaking the as-
signment, or if this is not feasible to decline to perform the services. We said
in that case that we had reached a harsh result, but that it was necessary to
go that far to avoid even an implication of an unethical conflict of interest.

Even though Doe had abstained from voting on the permit which opened
the way for him to later provide services for his personal gain, there may still
have been a conflict of interest if his relationship as a member of the com-
mission could reasonably be construed as a factor in the granting of the permit
or his later choice to perform the services on the project. Clearly, if he had
not abstained from voting for the permit he could not ethically have engaged
in work flowing from its issuance. And we would reach the same result even
with his abstention if there was any showing to any degree that he had influ-
enced the decision on the permit.

Section 8c does not apply directly to these facts because the contract ob-
tained by Doe was from a private client, and not a governmental body. But in
context it is pertinent to the principle here involved that an engineer may not
personally profit from his service on a public body. Some very thin and difficult
lines must be drawn in applying that principle lest we inadvertently hold that
an engineer involved in work generally subject to public agency action may
never serve on public bodies which even remotely relate to his general field of
practice. A controlling fact on a case-by-case analysis may also entail the time
frame between the action of a public body and the time the engineer later
enters into private relationships made possible by the agency action.

In effect, then, the governing rule is that all of the circumstances must be
such that reasonable persons will not conclude, or entertain the suspicion, that
the action of an engineer on a public body was related to or intended to bring
him personal profit. In the facts before us Doe was aware of a potential conflict
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of interest and abstained from the discussion and vote. Further, it is not es-
tablished that there was any showing to any degree that he had influenced the
decision on the permit.

Conversely, if Doe had influenced the decision, even if for purely altruistic
motives, he would then be obliged to refrain from providing any engineering
services related to or flowing from the issuance of the permit. The Code enjoins
engineers to perform public service, but the price in addition to the time and
effort for the public service may also include the sacrifice of personal oppor-
tunities connected with such public service. If so, such sacrifice is but another
cost of the recognition accorded by society to those who choose the path of
professionalism.

It was ethical for Doe to perform the engineering and topographical survey
work for a private client while serving on the commission when the water and
sewer permits were issued.

BER CONCURRING OPINION: 1 agree with the other members of the
Board that conflict of interest is not shown in the facts of this case and I cer-
tainly agree that engineers generally should be encouraged to membership on
such boards and commissions, rather than discouraged from such member-
ship; however it appears to me that this engineer should not serve on the com-
mission. The facts indicate that a great deal of his work is contingent upon
favorable decisions by the commission. Under these circumstances, allegations
of conflict of interest are almost certain to arise, as they have in this instance,
even if the engineer is completely blameless. Further, if he truly abstains from
all discussions and decisions which may relate to his future work, then his
effectiveness on the commission will be impaired. His involvement is simply
too close. I believe that he should resign from the commission in order to con-
form with the mandate of [section] 3 of the Code.

JONES': Was Doe ethical in performing these services for a private clicnt
under the circumstances stated? My answer is, “Definitely not.” The “ap-
pearance” of a conflict of interest is simply too near the reality (or so it ap-
pears). No member of the commission should do such work. Actually, Doc
gives himself away. The facts state, “Doe noted that he had abstained from
the discussion and vote on the permit application.” If so, he was not doing his
job as a member of the commission. Why did he abstain if he had not been
planning to do the work? There are also obviously ways to influence the de-
cision of a public agency that do not involve “discussion and vote™ (for cx-
ample, a smile to a friend on the commission or the general knowledge of who
might benefit). Indeed, some of these ways are as pernicious or more perni-
cious than openly seeking to influence the outcome.

[t seems clear that the public interest is not served well by Doe’s actions,

and it further scems obvious that his engincering competition would suffer
unfairly.

WELLS: 1 personally find this situation very dillicult 1o resolve, particu
larly because | have served as an appointive menmber of a municipal planning,
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commission where such situations occasionally developed. Due to the nature
of my work, the situations did not involve me or my firm. However, there was
another engineer on the commission who was in the land development business
and who periodically did find himself faced with the same dilemma as Engi-
neer Doe. It seemed to be very acceptable to the city administration, to the
planning commission, to the press, and apparently to the general public, that
this engineer refrain from participation in discussion or voting. As I recall, he
generally elected to leave the room entirely. My personal feeling, however, is
that some of the commission members, due to a long-time relationship with
the engineer, felt some pressure to vote affirmatively for the projects.

Both the BER and Dr. Jones raise an interesting point about this case, one
which did not occur to me during my membership on the municipal planning
commission. Whenever Engineer Doe refrained from discussion or voting to
avoid a conflict of interest, he was not fully fulfilling his responsibilities as a
member of the commission. That would be especially true if his refraining
resulted in an evenly divided commission unable to resolve the issue.

Because of this possibility, it appears to me that engineers who know that
conflicts of interest will arise during their period of service on a public com-
mission, should refuse such an appointment, unless the circumstances leading
to the conflicts of interest can be removed or delayed beyond the term of ser-
vice.

I believe that engineers bring much that is valuable to public bodies on
which they serve, especially the application of orderly, logical problem-solving
techniques. Consequently, I believe the potential for actual or apparent con-
flict of interest must be considered by each individual engineer considering
such appointments, hopefully permitting him or her to participate in public
decisions in an effective, but clearly ethical manner. Here the appearance of
unethical conduct or questionable motive is the deciding factor.

DAVIS: This is a hard problem in part a) because there is some question
whether the Code applies at all and b) because the Code does not directly
address the problem even if it does apply. Let us begin with point a).

Engineer Doe is an appointed member of the commission. If he was ap-
pointed in part because he is an engineer, then clearly the Code applies. If,
however, he was appointed for reasons having nothing to do with his profes-
sion, it seems that the Code can govern his conduct on the commission only
insofar as what he does is, as section 3 puts it, “likely to discredit or unfa-
vorably reflect upon the dignity or honor of the profession.” Would his conduct
on the commission be likely to discredit his profession? The BER answers no.
Hardy Jones, speaking as an ordinary citizen, answers yes. Paula Wells,
speaking as an engineer and former public official, comes close to answering
“maybe.” This disagreement shows that there is something important the
“Facts” do not tell us. We do not know what the community expects of those
it appoints to office. If the community takes it for granted that those it ap-
pointed may now and then have a conflict of interest that will have to be es-
caped by refusing to participate in the relevant deliberations, then having such
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a conflict will not reflect on the dignity of the profession so long as the engineer
does not participate in the relevant deliberations. If, however, the community
expects its appointees to vote on every question and to arrange their private
affairs so that no conflict of interest would interfere with their doing that, then
having such a conflict would reflect on the dignity of the profession. Engineer
Doe would have failed to do the job he was appointed to because he put his
private business above the public interest he had sworn to serve.

What then should Enginecer Doe have done? Here Wells’ comments are
suggestive. She notes that in her community there was no outcry from the
“city administration, . . . planning commission, . . . press,. . . [or] general
public” when the engineer she knew announced that he could not participate
because of a conflict of interest. Full disclosure to the “client” is perhaps the
best way (in a case like this) to find out what is expected of one. If the “client”
does not object after fully appreciating the situation, the public official-en-
gineer can serve without fear that what he does will discredit his profession.
Section 8a of the former Code (like 11.4(a) of the present Code) in fact re-
quired an engineer to make such disclosure to his clients. Should it also have
required such disclosure to “clients” such as the public in this case? (Is there
any similarity between the conduct in this case and the conduct that caused
so much trouble in Hydrolevel?)

All that is, of course, premised on the assumption that the Code does not
demand more of Engineer Doe than his “client” does. That does appear to be
the situation here. Section 8b required Doe not to participate in considerations
or actions with respect to services provided by him. He did not participate.
Section 8¢ forbids him to solicit or accept an engineering contract from a gov-
ernmental body on which a principal or officer of his organization serves as
member. He did not do that either. Doe solicited work from a private con-
tractor who had earlier received approval for the work from the commission
on which Doe was then serving. What he did was two steps removed from what
the Code forbids. First, the employer was private, not public. Second, Doe
solicited the work only after the permit had been granted. The private em-
ployer could not give Doe the work in order to influence Doe’s vote. Indeed,
he did not owe the work to Doe’s participation in the decision, because Doe
did not participate.

Yet, there remains something troubling about Doe’s position. Apparently,
being two steps removed from the express prohibitions of the Code is not good
enough. We know too much about the you-scratch-my-back-F'll-scratch-yours
world of politics to feel comfortable given only the information contained in
the “Facts.” The “BER Concurring Opinion™ fills in the facts one way and
concludes that Doe should resign because he gets too much of his business
from permits issued by the commission on which he serves. Hardy Jones fills
in the facts another way and concludes that Doce should not serve on the com-
mission because serving on it gives him unlair advantage over his competitors.
Paula Wells and the BER §ill in the Facts in yet other ways and draw yet other
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conclusions. Apparently, we cannot decide the professional ethics of Doe’s ac-
tion without making up our minds about the reasonableness, given local prac-
tice, of supposing that someone like Doe could influence a certain vote his way
even if he walks out of the room when the item comes up on the agenda and
remains outside until work on that item is completed. About all that can be
said here is that in some places it would be reasonable to suppose that he could
while in other places it would not be.

This is not to say that Doe has an actual conflict of interest. He escaped
the conflict by excusing himself from the commission’s deliberations. The
problem that leads even the Concurring Opinion to suggest that Doe resign
is that Doe’s bare presence on the commission may create a conflict of interest
Jor his fellow commissioners. Unfortunately, we are not told enough for us to
determine whether our suspicions are sufficiently well-grounded. We are left
with the question: Are the circumstances questionable enough to constitute at
least an apparent conflict of interest (for Doe’s fellow commissioners) so that
Doe has a duty to resign just to “keep up appearances”? Must Doe resign to
avoid doing anything that could (reasonably be expected to) reduce the re-
spect people have for engineers as members of a profession?

Such questions are, I admit, not a satisfactory answer to the questions Doe’s
case raises. But it does not now seem possible both to be true to the facts and
to give a better one. That that is so tells us something both about the limits
and importance of a professional code.

We may, I think, best understand the organizing of a profession as an at-
tempt by those with a specific skill or knowledge to establish certain justified
expectations about how people with that skill or knowledge will conduct busi-
ness. In general, what professionals want is to be able to make a decent living
without undue pressure to do anything legally or morally improper. A code
can help do that by assuring each professional that he will not be at a com-
petitive disadvantage if he acts as he thinks right. The code shows that his
fellow professionals agree with him on what the standards of right conduct
are and are also committed to disciplining (or at least picking out for con-
demnation) those who do not follow them.

But, like all other human achievements, professional codes are imperfect.
They are likely to be either so general that they give little guidance in hard
cases, or 50 specific that many hard cases are not covered at all, or too general
in some respects and too specific in others. They may also contain provisions
which in fact are morally improper. When a professional finds herself faced
with a problem her profession’s code does not cover adequately, all she can do
Is try to determine what people are justified in expecting of her and maintain
that minimum standard hoping her fellow professionals will do the same. If
she comes to believe that they do not see things as she does and that she is at
a competitive disadvantage becausc of that, she should also seek to have the
code amended to provide more guidance. What the questions I asked earlier
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suggest to me is that a change in the NSPE Code may in fact be the only fully
satisfactory way to answer the questions raised by Doe’s bare membership on
the commission.

V. Other Problems for Discussion

All the problems in this section have a conflict-of-interest dimension. But,
like most practical problems, they have other dimensions as well. Consider-
ations of loyalty, honesty, cost, law, and the like may also be relevant in de-
termining what should be done. All but one of the problems presented are
based on inquiries submitted to the NSPE’s Board of Ethical Review during
the last twenty years. They represent a sample of problems that practicing
engineers have found perplexing enough to require outside advice and that the
BER has found interesting enough to deserve formal answer. You may find
the NSPE’s current Code of Ethics (or the somewhat different codes of other
engineering societies or of the NSPE at an earlier time) helpful in identifying
relevant considerations. (See, for example, Appendices A through D.) But you
should not consider your work done until you have found an argument for your
own resolution that could convince any rational person. (That the NSPE’s
Code or the BER says such-and-such is, of course, not itself such an argu-
ment.)

Your preparation of arguments may benefit from reading the relevant opin-
ions of the BER. These are often thought-provoking and always attuned to
the practicalities of engineering. For that reason, all problems drawn from
BER inquiries include the BER citation. (The number to the left of the hy-
phen is the year the inquiry was answered—for example, “84” for “1984”—
while the number to the right indicates the place that answer had in the se-
quence of answers issued as formal opinions in that year.) You are, however,
cautioned to remember that the facts of some problems have been changed
somewhat for editorial reasons. The changes may affect how the problem should
be resolved. You are also reminded that some of the opinions were written
under a substantially different code and that the concepts of engineering ethics
are not yet so settled that the reasoning of even the BER ten or five years ago
necessarily corresponds to what the BER would (or should) say today.

PROBLEM 1I: Gifts to Engineers (81-4). You are an employee of a con-
sulting engineering firm which does extensive design work for private devel-
opers. You help prepare lists of contractors to be considered by developers for
construction of substantial projects. Usually, the contractors your company
recommends get most of the contracts of the developers. The officers of the
contracting firm have, over the years, developed close business and personal
relations with you and the other enpinecrs in your firm. This Christmas several
af them chipped in (o give you and the other engineers in the firm substantial
presents. You, for example, were piven a handsome clock.
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Should you and your fellow engineers accept such gifts? Does it matter
whether all the contractors you deal with cooperated in such gift-giving or
only some? If you decide to accept the gift, should you disclose it to your
employer? To anyone else? If you decide you should refuse the gift, what should
you tell the contractors? Is refusing the gift enough? (After all, you now know
who cared enough to give you something and who did not.)

PROBLEM 2: Free Engineering (72-2). AB is a sales engineer for the XYZ
Company. XYZ manufactures and sells terminal units used in heating, ven-
tilating, and air-conditioning systems. (A terminal unit determines the final
temperature control in an air-conditioned space.) AB offers you, a consulting
engineer, “free and without obligation” a computerized design developed by
XYZ for complete air-distribution systems. The computer printout specifies
not only terminal units but also duct size, duct fittings, air quantities, static
pressure, noise levels, sound absorption, and insulation requirements. The
printout would be based on information you supplied. Such “free engineering”
would, of course, be quite useful to you.

Should you accept such free engineering? Does it matter to your answer
whether the printout merely specifies the kind of equipment to be used, leaving
it to you to choose the brand, or whether it specifies brand as well? If you
choose to use XYZ’s computerized design, what (if anything) should you tell
your clients? Why?

PROBLEM 3: A Relative’s Interest (66-5). You are the city engineer of
Big Prune. Your duties include review of plans and specifications prepared for
developers of housing projects. Your wife has an investment in one of the de-
velopment companies operating in Big Prune (but takes no part in the com-
pany’s affairs). Plans for one of her company’s projects have been submitted
to you for review (in your capacity as city engineer) before being submitted
to the city council. What should you do? Your wife’s investment in the project
is not known to any city official (or to the general public) but is, of course,
known to you. Would you have been better off if you had not bothered to find
out what your wife’s investments were?

PROBLEM 4: Fee Dependent on Costs (76-11). The state highway com-
mission undertook the design of a major bridge using its own personnel be-
cause it supposed an in-house design (and related services during construction)
would save the state thousands of dollars over contracting out the design (and
related services during construction). After completion of the in-house design
but before asking for bids on construction, a private engineering firm with
extensive experience in bridge design contacted the commission to urge the
use of that firm for design and related services during construction, arguing
that use of the firm’s expertise would lead to a saving in construction costs
exceeding the fee to be paid the firm. In support of its position, the engineering
firm offered to perform its services without payment of any fee if its design
did not save the state the amount of the fee because of reduced construction
costs.

After considerable debate, the commission decided to enter into a contract
with the engineering firm. The proposed contract would provide in part that
if the lowest acceptable construction bid on the engineering firm’s alternative
bridge design was not less by at least five percent than the construction bid
for the state’s design, the commission in its sole discretion could declare the
contract null and void and owe the engineering firm nothing for its services.
The contract further stipulated that alternative bids would be taken on the
basis of the in-house design and the engineering-firm’s design. The engi-
neering firm indicated its willingness to sign the contract. But some engineers
have complained. The complaints concern both the method of solicitation and
the terms of the contract itself.

You are a member of the committee your engineering society has assigned
to investigate these complaints. The committee has identified a number of pos-
sible ethics issues, assigning one to each member. You are to identify and eval-
uate any possible conflicts of interest the contract may involve. What would
you report back to the committee? Did the engineering firm do anything wrong?

PROBLEM 5: Contingent Contract (77-12). You are a consulting engineer
practicing primarily in the field of industrial product design for clients. Boo-
Boo Manufacturing Company has asked you to review an amplifier design the
company has developed. The design has so far not produced an acceptable
amplifier. The company is under pressure to deliver a final model to a customer
within three months. You spend a few days reviewing the Boo-Boo design and
make several recommendations to improve it. You are paid your usual per
diem rate, as earlier agreed. Then Boo-Boo tells you that it will need more
help to make the amplifier acceptable in time and proposes to retain you for
further work, but under different terms. Boo-Boo wants to pay you a fee for
the additional service only if the amplifier, as a result of your assistance, meets
the company’s requirements. Should the amplifier not prove acceptable, Boo-
Boo would pay you only your out-of-pocket expenses (for example, travel,
lodging, and computer time). Would it be ethical for you to enter into such
an arrangement?

PROBLEM 6: A Favor For the Boss.>” You are one of several hundred
engineers working in a large construction firm. Right now you are responsible
for drafting bidding specifications for a small part of a $17,000,000 hospital,
the ventilation ducts for rooms (for example, operating rooms) that must re-
main “clean.” One morning your boss’s assistant calls up with a request. The
boss (he says) would like you to write the specifications so that only one man-
ufacturer, Kwickleen, will be able to meet them. You’re quite surprised. You
didn’t know that Kwickleen even made the equipment in question. Further
discussion reveals, however, that Kwickleen has just entered the field, that
your boss is impressed by their product, and that she feels she owes Kwickleen
a favor. *“Can you put that request in writing?” you ask. “No nced,” is the
answer. What should you do now? Do as the assistant asks? Insist on hearing
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it from the boss? Refuse outright? What could be unethical about doing as
your boss asks? Would it matter that, upon examining Kwickleen’s ventilation
system, you found it satisfactory?

PROBLEM 7: Favoritism (77-9). You were an engineer in partnership with
Richard Jones. On May 10th, you sold your interest in the partnership to Jones
and a day later accepted appointment as county director of public works. A
few days later (and quite to your surprise) Jones sold your former firm to
Octopus Enterprises, Inc., and became an officer of the corporation. It is now
May 20th. You have tentatively decided to award an important engineering
contract to Octopus. Would there be anything wrong if you did?

PROBLEM 8: Recommending Former Firm (80-5 ). You retired from
Smash-Bang Engineers two years ago. You sold your interest in the firm, taking
25% down with the balance to be paid over five years out of the income or
capital of the firm. Since retiring, you have offered your services to various
clients as an “advisory consultant”—one who is not involved in design or plan-
ning but rather assists clients in making decisions. One of your responsibilities
is to help clients select a consultant to do design work. You are now involved
in interviewing consulting firms for a private client who is considering re-
taining Smash-Bang. You have informed your client of your previous interest.
You have also informed him of the continuing interest represented by the debt
Smash-Bang still owes you. And you have recommended Smash-Bang be re-
tained. Have you done anything unethical? Would your answer be any dif-
ferent if your client were a public agency instead?

PROBLEM 9: Former Public Employee (80-6 ). Jane Plot, a landscape ar-
chitect, while employed by a city, prepared a general plan for the development
of a city park. Implementation of the plan would involve a mixture of engi-
neering, architecture, and landscape architecture. Soon after preparing the
plan, Plot accepted a job with your architecture and engineering firm. Like
many other firms, yours submitted qualifications for the park development
project Plot had designed. The city selection board placed your firm on the
“short list” along with two others and granted an interview at which you proudly
pointed out, among the qualifications of your firm, that Plot was in your em-
ploy, stressing her expertise in landscape architecture generally and her spe-
cial familiarity with the particular project. Your firm was eventually selected
for the project. The members of the selection board noted that one of the major
factors in the selection of your firm was its employment of Plot, who would
be assigned to implement the project. You were overjoyed— until Firm X, one
of the other firms on the “short list,” objected to your firm’s selection because
Plot’s involvement created “undue influence” on the selection commission. Did
you do anything you should not have done (for example, create a conflict of
interest for the selection board)?

PROBLEM 10: Using Client Loyalty (81-3). Engineer Tuff, a vice presi-
dent of a firm engaged in international engineering work through a wholly
owned subsidiary, was placed in charge of the subsidiary. His responsibilitics
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included developing new business. He spent several years in that capacity and,
while overseas, developed personal contacts with many foreign agencies and
their representatives. Engineer Tuff was moderately successful in these en-
deavors. In due course, he reported that he had arranged a very large and
desirable contract. According to the practice of the foreign country, the sub-
sidiary had to post a form of security for the advance through furnishing a
letter of credit payable to the foreign agency in the event the firm defaulted.
This was arranged and work proceeded under the contract.

Later, Tuff demanded of the parent firm that he be promoted to its presi-
dency. If not promoted, he would, he vowed, have that large and desirable
contract taken from the subsidiary and awarded to another firm which he would
establish. The officers of the parent firm are convinced that, because of the
personal relationships he developed with the foreign agency, Tuff could have
the contract terminated and awarded to another firm. Termination of the con-
tract would constitute a severe financial blow to the parent company.

There are, perhaps, many reasons why Engineer Tuff should not do what
he proposes to do. Do any of those reasons involve conflict of interest? (Con-
sider, for example, what would happen if Tuff’s method of gaining promotion
became common. Would the fact that such a demand could later be made have
any effect on how an engineer might negotiate a contract for his employer?
Might he, say, not be tempted to include provisions in a contract he otherwise
would not have included, provisions that might be disadvantageous to his em-
ployer but likely to win favor with a client on whom he might have to rely
should he ever decide to do what Tuff did?) Are any of the potential conflicts
of interest matters of engineering ethics? Is Engineer Tuff “acting in a profes-
sional matter” rather than simply as a business person who is also an engj-
neer? Does it matter to your answer that the parent firm is also an engineering
firm?
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. ASME v. Hydrolevel, p. 564.
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14.
. Hydrolevel v. ASME, p. 123.
16.
17.
18.

19.
. Ibid., p. 175.
21.
22.
23.
24,
25.
20.

Notes

. These are published in batches several times a year in P.E. Professional Engineer,

the official publication of the NSPE. These opinions have also been collected (up
till 1976) in four volumes under the title Opinions of the Board of Ethical Review
(Washington, D.C.: National Society of Professional Engineers).

. ASME v Hydrolevel (1982). The full citation for this and the other case men-

tioned below are included in the bibliography.

. ASME v. Hydrolevel, p. 559.

U.S. Senate (1975, p. 173).

. Tbid,, p. 174.
. Ibid., pp. 176 and 184-5.

ASME v. Hydrolevel, pp. 561-2.

. Ibid., p. 563.
. The critical sentence reads: “If a means for retarding control action is incorporated

in a low-water fuel cutoff, the termination of the retard function must operate to
cutoff the fuel supply before the boiler level falls below the visible part of the water
gauge glass.” That sentence replaced: “It should be carefully noted that regardless
of the design of any automatic low water cutoff, the intent of the first sentence in
paragraph HG-605(a) is that such low water fuel cutoff devices function so that
the fuel supply shall be actually stopped when the surface of the water falls to the
lowest visible part of the water gauge glass.” U.S. Senate (1975, p. 188 and Hy-
drolevel v. ASME, p. 130). If (as it seems) there is no important difference (but
clarity) between these two sentences, why should anyone be concerned about James’
part in substituting one for the other?

Meyer (1974, p. 44).

U.S. Senate (1975, p. 213).

It is perhaps worth pointing out that this is a controversial assumption. The ap-
pellate court described Hardin’s conduct as “fraud, a willful and knowing misre-
presentation of the Code.” Hydrolevel v. ASME, p. 125. And the legal counsel for
the American National Standards Institute lumped James with Hardin as “two
renegades.” Rockwell (1983, p. 5). On the other hand, in 1975 ASME claimed
there was nothing to what Hardin and James did beyond the mere “appearance
of wrongdoing.” Rueth (1975, p. 36). That also seems to be ASME’s position today.
Beardsley (1984, pp. 72-73) and Rockwell (1983, p. 4).

U.S. Senate (1975, p. 179).

ASME v. Hydrolevel, p. 559; and Beardsley (1984, p. 72).

Perry (1982, p. 53).

Compare U.S. Senate (1974, p. 214) where ASME’s attorney (Mr. Stanton) makes
a similar point.

Ibid., p. 205.

Ibid., p. 211.

Ibid., p. 206.

Ibid., p. 210.

Ibid. Compare James” comment, p. 190.

Ibid., p. 211.

In what follows, we shall use the current Code of Ethics (Appendix A). The rel-
cvant provisions are similar to those of the Code in force during 1971-2 in most
relevant respects (though the format is much different). (See Appendix B.) 1t is
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27.
28.

29.
30.

31.

perhaps worth pointing out here that even the current Code, for all its refinements,
has yet to be accepted by some major engineering societies. The American As-
sociation of Engineering Societies (AAES) has proposed a much briefer alterna-
tive (September 1, 1982), but not all the specialized societies have accepted it.
(See also Appendix C for the ASME code in effect when Hydrolevel was deve-
loping and Appendix D for the Code adopted in its wake.)

U.S. Senate (1974, pp. 192 and 211-2); and Hydrolevel v. ASME, p. 126.

See ASME v. Hydrolevel, p. 571 . 8 for evidence that James’ employer thought
James so influenced (or, at least, was willing to defend James' unpaid activities
within ASME on that basis).

US. Senate (1974, p. 211).

There is a family of consequentialist views called “rule utilitarianism” which holds
that one should generally follow rules (“rules of thumb”, “prima facie rules,” or
the like) rather than always decide how to act by considering the consequences
case by case. The idea is that the rules should be designed so that generally fol-
lowing them maximizes good consequences in the long run. We may ignore this
refinement because all forms of rule utilitarianism either fit the definition of moral
rules given here or suffer from the same lack of information about consequences
as any other attempt to determine what Hardin and James did wrong solely by
considering the consequences of their acts. See Lyons (1965).

The assumption that engineers can, as moral agents, only be bound by a code in-
sofar as it is itself interpreted in a way consistent with morality may, however, not
be altogether uncontroversial. See, for example, Goldman (1980) who argues that
some professionals (for example, judges) are exempt from certain moral con-
straints while acting in their professional capacity. (Note, however, that Goldman
does not argue that engineers are exempted in this way.)

_ For a more extensive statement of this analysis, see Davis (1982).
. Ibid., BER Case 69-13.

Ibid., BER Case 69-8.

. Ibid., BER Case 78-3.

Ibid., BER Case 75-7.

_ This case is adapted from American Society of Mechanical Engineers, Ethics and

the Engineer Audiovisual Presentation, “*Segment Two: Conflict of Interest,” No-
vember, 1984. The conflict of interest presented here is not very realistic. In prac-
tice, such conflicts are likely to arise far more subtlely in situations far more
ambiguous. The engineer might not even be sure that she has been “given to un-
derstand” that a certain outcome might be received more favorably than others.
Look again at the account of Hardin’s involvement with M &M, especially p. 3,

for a more realistic example of how an engineer’s judgment might be taken captive.
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Appendix D

I The American Society of Mechanical Engineers

I United Engineering Center/345 E. 47th St., New York, N.Y. 10017/212 644-7722

P-15.7
12/76

COUNCIL POLICY
ETHICS
ASME requires ethical practice by each of its members and has endorsed the
following Code of Ethics of Engineers of the Engineers’ Council for Professional
Development as referenced in the ASME Constitution, Article C2.1.1.
CODE OF ETHICS OF ENGINEERS

The Fundamental Principles

Engineers uphold and advance the integrity, honor and dignity of the engineering
profession by:

I. using their knowledge and skill for the enhancement of human welfare;

II. being honest and impartial, and serving with fidelity the public, their employers
and clients;

IIL. striving to increase the competence and prestige of the engineering profession;
and

IV. supporting the professional and technical societies of their disciplines.
The Fundamental Canons
1. Engineers shall hold paramount the 2. Engineers shall perform services
safety, health and welfare of the only in the areas of their

public in the performance of their competence.
professional duties.

Reprinted by permission.
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. Engineers shall issue public

statements only in an objective and
truthful manner.

. Engineers shall act in professional

matters for each employer or client
as faithful agents or trustees, and
shall avoid conflicts of interest.

. Engineers shall associate only with

reputable persons or organizations.

. Engineers shall continue their

professional development
throughout their careers and shall
provide opportunities for the
professional development of those

engineers under their supervision.
5. Engineers shall build their
professional reputation on the merit
of their services and shall not
compete unfairly with others.

The original Canons were adopted by Engineers’ Council for Professional
Development, October 25, 1947 and accepted by The American Society of
Mechanical Engineers the same year. There have been subsequent revisions. The
latest version as presented above was approved by ECPD, October 1, 1974 and
ratified by the ASME Council, March 16, 1975.

The ASME criteria for enforcement of the Canons are:

1. Engineers shall hold paramount the safety, health and welfare of the public in
the performance of their professional duties.

a. Engineers shall recognize that the lives, safety, health and welfare of the
general public are dependent upon engineering judgments, decisions and
practices incorporated into structures, machines, products, processes and
devices.

b. Engineers shall not approve or seal plans and/or specifications that are not
of a design safe to the public health and welfare and in conformity with
accepted engineering standards.

c. Whenever the Engineers’ professional judgment [is] over-ruled under
circumstances where the safety, health, and welfare of the public are
endangered, the Engineers shall inform their clients and/or employers of the
possible consequences and notify other proper authority of the situation, as
may be appropriate.

¢.1 Engineers shall do whatever possible to provide published standards,
test codes, and quality control procedures that will enable the public to
understand the degree of safety or life expectancy associated with the
usc of the designs, products, or systems for which they are responsible.

¢.2 Lngineers shall conduct reviews ol the safety and relinbility of the
destgns, products, or systems for which they are responsible before
piving their appraval (o the plans for the desipn.
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¢.3 Whenever Engineers observe conditions which they believe will
endanger public safety or health, they shall inform the proper authority
of the situation.

d. If engineers have knowledge or reason to believe that another person or firm

may be in violation of any of the provisions of these Canons, they shall
present such information to the proper authority in writing and shall
cooperate with the proper authority in furnishing such further information
or assistance as may be required.

d.1 They shall advise the proper authority if an adequate review of the
safety and reliability of the products or systems has not been made or
when the design imposes hazards to the public through its use.

d.2 They shall withhold approval of products or systems when changes or
modifications are made which would affect adversely its performance
insofar as safety and reliability are concerned.

2. Engineers shall perform services only in areas of their competence.

a. Engineers shall undertake to perform engineering assignments only when
qualified by education or experience in the specific technical field of
engineering involved.

- Engineers may accept an assignment requiring education or experience
outside of their own fields of competence, but their services shall be
restricted to other phases of the project in which they are qualified. All
other phases of such project shall be performed by qualified associates,
consultants, or employees.

3. Engineers shall issue public statements only in an objective and truthful manner.

a. Engineers shall endeavor to extend public knowledge, and to prevent

misunderstandings of the achievements of engineering.

b. Engineers shall be completely objective and truthful in all professional

reports, statements or testimony. They shall include all relevant and
pertinent information in such reports, statements, or testimony.

. Engineers, when serving as expert or technical witnesses before any court,
commission, or other tribunal, shall express an engineering opinion only
when it is founded upon adequate knowledge of the facts in issue, upon a
background of technical competence in the subject matter, and upon honest
conviction of the accuracy and propriety of their testimony.

. Engineers shall issue no statements, criticisms, or arguments on engincering
matters which arc inspired or paid for by an interested party, or partics,
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unless they preface their comments by identifying themselves, by disclosing
the identities of the party or parties on whose behalf they are speaking, and
by revealing the existence of any pecuniary interest they may have in
matters under discussion.

. Engineers shall be dignified and modest in explaining their work and merit,

and shall avoid any act tending to promote their own interest at the expense
of the integrity, honor and dignity of the profession or another individual.

4. Engineers shall act in professional matters for each employer or client as
faithful agents or trustees, and shall avoid conflicts of interest.

Engineers shall avoid all known conflicts of interest with their employers or
clients and shall promptly inform their employers or clients of any business
association, interests, or circumstances which could influence their judgment
or the quality of their services.

. Engineers shall not undertake any assignments which would knowingly

create a potential conflict of interest between themselves and their clients or
their employers.

. Engineers shall not accept compensation, financial or otherwise, from more

than one party for services on the same project, or for services pertaining to
the same project, unless the circumstances are fully disclosed to, and agreed
to, by all interested parties.

. Engineers shall not solicit or accept financial or other valuable

considerations, for specifying the products of material or equipment
suppliers, without disclosure to their clients or employers.

. Engineers shall not solicit or accept gratuities, directly or indirectly, from

contractors, their agents, or other parties dealing with their clients or
employers in connection with work for which they are responsible.

. When in public service as members, advisors, or employees of a

governmental body or department, Engineers shall not participate in
considerations or actions with respect to services provided by them or their
organization(s) in private or [public] engineering practice.

. Engineers shall not solicit an cnginecring contract from a governmental

body on which a principal, officer, or employce of their organization serves
as a member.

. When, as a result of their studics, Engineers believe @ project(s) will not be

successful, they shall so advise their employer or client.
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i. Engineers shall treat information coming to them in the course of their
assignments as confidential, and shall not use such information as a means
of making personal profit if such action is adverse to the interests of their
clients, their employers, or the public.

i.1 They will not disclose confidential information concerning the business
affairs or technical processes of any present or former employer or
client or bidder under evaluation, without his consent, unless required
by law.

i.2 They shall not reveal confidential information or finding of any
commission or board of which they are members unless required by
law.

1.3 Designs supplied to Engineers by clients shall not be duplicated by the
Engineers for others without the express permission of the client(s).

j- The Engineer shall act with fairness and justice to all parties when
administering a construction (or other) contract.

k. Before undertaking work for others in which the Engineer may make
improvements, plans, designs, inventions, or other records which may justify
copyrights or patents, the Engineer shall enter into a positive agreement
regarding the rights of respective parties.

1. Engineers shall admit and accept their own errors when proven wrong and
refrain from distorting or altering the facts to justify their decisions.

- Engineers shall not accept professional employment outside of their regular
work or interest without the knowledge of their employers.

- Engineers shall not attempt to attract an employee from another employer
by false or misleading representations.

. Engineers shall not review work of other Engineers except with the
knowledge of such Engineers or unless the assignments or contractual
agreements for the work have been terminated.

0.1 Engineers in governmental, industrial, or educational employment shall
review and evaluate the work of other engineers when so required by
their duties.

0.2 Engineers in sales or industrial employment shall make fair engineering

comparisons of their products with products of other supplicrs when
required by their duties to make comparisons.
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5. Engineers shall build their professional reputation on the merit of their services
and shall not compete unfairly with others.

a.

-

Engineers shall negotiate contracts for professional services on the basis of
demonstrated competence and qualifications for the type of professional
service required and at fair and reasonable prices.

. Engineers shall not attempt to supplant other Engineers in a particular

employment after becoming aware that definite steps have been taken
toward the others’ employment or after they have been employed.

. Engineers shall not request, propose, or accept professional commissions on

a contingent basis under circumstances under which their professional
judgments may be compromised.

. Engineers shall not falsify or permit misrepresentation of their, or their

associates’, academic or professional qualifications. They shall not
misrepresent or exaggerate their degrees of responsibility in or for the
subject matter of prior assignments. Brochures or other presentations
incident to the solicitation of employment shall not misrepresent pertinent
facts concerning employers, employees, associates, joint venturers, or their
past accomplishments.

. Engineers shall prepare articles for the lay or technical press which arc only

factual, dignified and free from ostentations or laudatory implications. Such
articles shall not imply other than their direct participation in the work
described unless credit is given to others for their share of the work.

. Engineers shall not maliciously or falsely, directly or indirectly, injure the

professional reputation, prospects, practice or employment of another
engineer, nor shall they indiscriminately criticize another’s work.

Engineers shall not use equipment, supplies, laboratory or office facilitics of
their employers to carry on outside private practice without consent.

6. Engineers shall associate only with reputable persons or organizations.

a.

b.

Engineers shall not knowingly associate with or permit the use of their
names or firm names in business ventures by any person or firm which they
know, or have reason to believe, are engaging in business or professional
practices of a fraudulent or dishonest nature.

Engincers shall not use association with non-engineers, corporations, or
partnerships as “cloaks™ for unethical acts.
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7. Engineers shall continue their professional development throughout their
careers, and should provide opportunities for the professional development of
those engineers under their supervision.

8. Any Engineer accepting membership in The American Society of Mechanical

Engineers by this action agrees to abide by this Council Policy on Ethics and
the procedures for implementation.

Responsibility: Policy Board, Professional and Public Affairs

Approved: March 7, 1976,
Revised: December 9, 1976
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